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Pursuant to Commission Rules of Practice 300 and 320, 17 C.F.R. §§ 201.300, 201.320,
the Division of Enforcement (“Division”) respectfully submits this motion to exclude from the
hearing on this matter scheduled to commence on August 11, 2014, the testimony of Tonya
Grindon (“Grindon”), a partner at Baker, Donelson, Bearman, Caldwell & Berkowitz, PC (“Baker
Donelson™) who serves as outside counsel to Respondent Clean Energy Capital, LLC (“CEC”).
Additionally, the Division seeks to exclude the testimony of Respondent Scott Brittenham
(“Brittenham”) or any other of Respondents’ witnesses, with respect to the communications with
counsel over which Respondents have previously asserted attorney-client privilege. In the
alternative, the Division seeks an order permitting it to take the testimony of Grindon and
Brittenham on these issues before trial.

Throughout the Division’s investigation, Respondents refused to waive privilege regarding
any legal advice received from Baker Donelson. Although Respondents did not withhold
communications with counsel from CEC’s document production, they expressly limited any waiver
associated with such production to the documents themselves. All of the Division’s attempts during
testimony to inquire about legal advice received by CEC were consistently rebuffed.

In their Answer filed March 26, 2014 (“Answer”), however, Respondents assert reliance on
counsel in defense of at least four of the seven areas of misconduct alleged by the Division.
Respondents have listed Grindon as one of their witnesses in this matter, and have identified as
hearing exhibits all of the CEC invoices produced by Baker Donelson in response to the subpoena
issued to it on April 3, 2014 (the “Subpoena”). Notwithstanding their reversal on shielding from
disclosure the contents of their attorney client privileged communications, Respondents recently

refused the Division’s request for an opportunity to examine Grindon and Brittenham before hearing.



Given Respondents’ prior—and continuing—refusal to divulge the legal advice they
purportedly received, it would be fundamentally unfair to permit Grindon and Brittenham, or any
other CEC witness, to testify regarding advice from Baker Donelson concerning the issues that are
the subject of this proceeding. Simply put, Respondents should not be permitted to use their
privileged communications with counsel as both sword and shield. The Division therefore requests
that this evidence be excluded from hearing of this action, or in the alternative, that the Division be
granted the opportunity to examine Grindon and Brittenham before the hearing in this matter
concerning any legal advice on which Respondents seek to rely.

I. FACTUAL BACKGROUND

The Order Instituting Proceedings in this action was filed on February 25, 2014 (“OIP™).
The Division alleges that Respondents committed multiple violations of the antifraud and advisory
fraud provisions of the securities laws. The alleged violations arise from CEC’s provision of
investment management services to a group of twenty limited partnerships (the “ECP Funds”)
founded by Brittenham and a co-founder, of which CEC is the general partner.

At the center of the Division’s claims are the allegations that Respondents: (1)
misappropriated several million dollars from the ECP Funds over at least three year period by
allocating the operating expenses of CEC to the Funds, contrary to CEC’s disclosures to Fund
investors and the ECP Funds’ Limited Partnership Agreements (“LPAs”) ; (2) without disclosure
to or consent from the investors, issued millions of dollars in interest-bearing loans from CEC to
the ECP Funds in the form of promissory notes secured by pledges of the Funds’ assets; (3)
retroactively and in contravention of the LPAs, changed the calculation of carried interest and
dividend distributions to CEC’s benefit and to investors’ detriment; (4) violated the custody rule,
under an internal compliance policy that ineptly described the rule’s obligations, commingled
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assets, and failed to use a qualified custodian; and (5) omitted the SEC disciplinary history of CEC
co-founder Gary Schwendiman (“Schwendiman”) from certain of the ECP Funds’ Private
Placement Memoranda (“PPMs™). (OIP §2.)!

A. Respondents’ Assertions Of Privilege During The Division’s Investigation

When CEC produced documents in response to the Division’s investigative subpoena, it did
so, at its own request, pursuant to a Confidentiality Agreement dated September 6, 2012 (the
“Confidentiality Agreement”; attached hereto as Exhibit 1). The Agreement provides that, as to any
documents that “may” contain attorney client privileged information or attorney work product, CEC
intended to “limit waiver of the protections of the attorney work product doctrine,” and that the
Division staff would not “assert that CEC’s production of the Communications to the Commission
constitutes a waiver of the protection of the attorney-client privilege or attorney work-product
doctrine...”. (/d.at 1.) CEC requested this accommodation from Division staff, rather than
conduct a pre-production document review, “‘because [Respondents] thought [reviewing documents]
was too costly and [Brittenham] decided not to pay the cost of it.” (Exhibit 2, excerpted testimony
of Gary Schwendiman dated April 4, 2013 (“Schwendiman Tr.”), 53:24-55:22.)

Throughout the Division’s investigation, CEC and its officers repeatedly and uniformly
invoked the attorney client privilege regarding the substance of all communications with counsel—
typically following an admonishment by Baker Donelson. These invocations of privilege pertained to
the very issues with respect to which Respondents now seek to assert the advice of counsel in defense
to the Division’s claims, including: the allocation of CEC’s expenses to the ECP Funds, CEC’s

issuance of loans to the ECP Funds, disclosure of Schwendiman’s disciplinary history, and others.

' The Division further alleges that Respondents misrepresented Brittenham’s and Schwendiman’s
planned investment in Series R to investor Steven Roth. (/d) However, Respondents do not

appear to assert the advice of counsel with respect to this claim.
3



1. Respondenté’ Assertions of Privilege re: Allocated Expenses
Brittenham (who, during his testimony, was simultaneously represented in his individual
capacity by CEC’s current trial counsel, Stern Tannenbaum & Bell), was asked what legal advice
CEC received on expense allocations, and was instructed not to answer:

Q: So what do you remember your counsel advising you about expense allocations?

MR. SHERMAN: Objection, and I would instruct you not to
answer.

(Exhibit 3, excerpted testimony of Scott Brittenham dated March 14-15, 2013 (“Brittenham
Tr.”), 314:7-10, 315:3-4.) Brittenham abided by his counsel’s instruction and refused to answer
this question. He was also asked how often he talked to Gary Riggs, CEC’s outside auditor,
about CEC’s 70/30 allocation of expenses to the Funds, in response to which counsel objected
“to the extent that is (sic) any conversations that included counsel, there is a good faith argument
that those would be covered by attorney-client privilege...” (Id. 307:21-308:2; see also id. 313:3-
4 (Brittenham cautioned not to reveal attorney client privileged communications amongst him,
Riggs and Grindon on expense allocation).) Again, Brittenham followed his counsel’s
instruction, and refused to answer the Division staff’s questions on this point.”
2. Respondents’ Assertions of Privilege re: Loans to the Funds

Brittenham was asked if he received legal advice pertaining to CEC’s issuance of loans to

the Funds. He was instructed not to divulge the contents of the communications:

Q: And did [Baker Donelson] give you advice on this loan issue?

MR. SHERMAN: I’m going to object because that’s asking a
question on attorney client privileged communications. And as we

% Counsel also interposed a privilege objection during the testimony of CEC CFO Jonathan
Henness concerning legal advice about expenses. (Exhibit 4, excerpted Testimony of Jonathan
Henness dated March 25-26, 2013 (“Henness Tr.”), 63:14-23.)
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talked about earlier, I think you can ask the subject, if it was
discussed, but if you’re going to ask, “Did you get advice?” that
gets into the discussions. So I would instruct you not to answer
that question.

(Brittenham Tr. at 131:5-14.)°> As before, once instructed by his attorney, Brittenham did not
answer the Division staff’s questions regarding this issue.

3. Respondents’ Assertions of Privilege re: Disclosure of Schwendiman’s
SEC Disciplinary History

Brittenham was asked if he discussed with counsel whether CEC co-founder
Schwendiman’s disciplinary history could be omitted from the ECP Funds’ PPMs. He was
instructed not to answer, and did not answer, these questions. (Brittenham Tr., 76:15-77:12,

77:10-12, 79:11-22, 82:14-16.) Schwendiman himself was also instructed not to answer the
same line of questioning:

Q: Can you describe, from beginning to end, the process for updating a PPM so that it is
for a new series?...

A: ...Then, once Tonya [Grindon] reviewed it, if there were changes to be made, she
commented on those changes and—

MR. SHERMAN: Without getting into any specifics of it now.
A: —suggested that we make—

MR. SHERMAN: Idon’t want you to get into specifics. There is
a discussion here that you will have about this specific email. But
we’re not waiving—there is not a general waiver of privilege. So
just be careful. You can talk generally about that Tonya was
involved. But I don’t want you to get into specific discussions
generally about your discussions with Tonya [Grindon].

(Schwendiman Tr., 60:1-61:22; emphasis added.)*

3 Counsel gave a similar instruction during Henness’s testimony, when Henness was asked to
relate any discussions he had with Brittenham regarding legal advice CEC received concerning
the loans. (Henness Tr., 75:6-24).
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Respondents’ counsel interposed similar objections regarding legal advice about CEC’s
adherence to the custody rule and its compliance policy. (See Brittenham Tr., 269:21-22; Black
Tr., 151:21-152:1). Their counsel also objected to questions about CEC’s changes to the
distribution of dividends to the ECP Fund limited partners. (Brittenham Tr., 335:17-18; Henness
Tr., 302:14-303:7, 306:4-15).

Respondents subsequently declined to make any submissions during the Wells process,
where they were advised of the potential charges against them and provided the opportunity to
present information to the Commission in response. Thus, despite many opportunities,
Respondents never raised the defense of advice of counsel prior to the institution of this
proceeding.

B. Respondents’ Assertions Of Advice Of Counsel In This Proceeding

In stark contrast to their zealous protection of attorney client privilege during testimony,
Respondents in this proceeding have sounded heavily the theme of reliance on counsel as a defense
to many of the Division’s claims. In their Answer, in addition to asserting globally that each PPM
and LPA was “drafted” by counsel and then “reviewed” and “finally approved by such counsel
before being distributed” (Answer Y 7), Respondents assert reliance on counsel in defense to at

least four subject areas of the Division’s claims, including:

o Expenses: “CEC consulted legal counsel concerning both the allocation of expenses to the
ECP Limited Partnerships and the amendment of the partnership agreements to authorize

the ECP Limited Partnerships to authorize [] secured promissory notes”) (Answer § 1(b));

* CEC’s former CCO, Patricia Black, was similarly instructed. (Exhibit 5, excerpted testimony of
Patricia Black dated April 1, 2013 (“Black Tr.”), 67:25-69:6.) Brittenham was also admonished
not to disclose privileged communications concerning why his own history was omitted from
Series L. (Brittenham Tr., 93:13-19, 119:24-120:1).
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and the “Split Ratio was adopted by CEC after being advised by its legal counsel that

doing so was permitted by the ECP LPAs and Delaware law” (id. 9 11) (emphasis added);

o Loans: “CEC was advised by accounting and legal counsel that it was necessary to
document the obligations of the ECP Limited Partnerships to CEC” (id. § 24(g)); and the
process of amending the LPAs was “taken in consultation with accounting and legal

counsel, and no actions were taken against any such advice” (id.  28) (emphasis added);

o Disclosure of disciplinary history: CEC “relied in good faith on such counsel’s advice
regarding whether disclosure of the Sanction Order was required” (id. § 54) (emphasis

added); and

o Custody/compliance: CEC’s “compliance policies were prepared by its legal counsel” (id.

9 52) (emphasis added).
Respondents have included Tonya Grindon on their Witness List, disclosed on June 23, 2014.
Their Exhibit List, disclosed on June 25, 2014, contains all of the CEC invoices produced by Baker
Donelson in response to the Subpoena.’

The day after receiving Respondents’ Witness and Exhibit Lists, the Division requested
that Respondents agree to make Grindon and Brittenham available for depositions before trial.
(See Exhibit 6, June 26, 2014 email from Amy Longo to Aegis Frumento). Counsel for
Respondents refused, on the grounds of time constraints, and also because of the asserted “fair
clarity of the nature of their testimony from the Answer and the depositions already had.” (/d,,

July 2, 2014 email from Aegis Frumento to Amy Longo). As noted, however, Respondents’

> In response to the Subpoena, Baker Donelson also produced Grindon’s and other Baker Donelson
attorneys’ email communications with CEC, none of which were identified by Respondents as trial
exhibits.
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counsel repeatedly refused to allow any such testimony about the substance of legal advice during
the investigative depositions.

II. LEGAL ANALYSIS

The advice of counsel may not be invoked during trial absent full pretrial disclosure of the
advice in question. “A party who intends to rely at trial on the advice of counsel must make full
disclosure during discovery; failure to do so constitutes a waiver.” Contour Design, Inc. v. Chance
Mold Steel Co., Ltd., 2011 WL 6300622, at *8 n.5 (D.N.H. Dec. 16, 2011) (citing Vicinanzo v.
Brunschwig & Fils, Inc. 739 F. Supp. 891, 894 (S.D.N.Y. 1990)), overruled on other grounds, 693
F.3d 102 (1st Cir. 2012); see also In the Matter of Miguel A. Ferrer and Carlos J. Ortiz, 104
S.E.C. Docket 3960, 2012 WL 8751437 (Nov. 2, 2012) (attached as Exhibit 7).

Given their refusal to waive privilege during the Division’s investigation, during the Wells
process, or during this proceeding, Respondents should be precluded under Commission Rules of
Practice 300 and 320 from alluding to such advice as evidence of their purported good faith
conduct. 17 C.F.R. §§ 201.300, 201.320. In the alternative, they should be compelled to make full
disclosure of any legal advice before trial.

A. Respondents May Not Assert Defenses Based On Advice Of Counsel Without
Providing Full Disclosure Of The Alleged Advice

“[I]n order to establish good faith reliance on the advice of counsel, [a party] must show
that they (1) made a complete disclosure to counsel; (2) requested counsel’s advice as to the
legality of the contemplated action; (3) received advice that it was legal; and (4) relied in good
faith on that advice.” SEC v. Goldfield Deep Mines Co., 758 F.2d 459, 467 (9th Cir. 1985); see

also SEC v. Caserta, 75 F. Supp. 2d 79, 95 (E.D.N.Y. 1999) (same).6 Even where a party

S Thus it is the content of the advice—not the fact of the consultation—that is germane to this
defense. To the extent Respondents contend otherwise, as perhaps shown by their identification as
8



establishes the elements of good faith reliance on counsel, such reliance does not operate as an
automatic defense, but rather as a factor pertinent to scienter. SEC v. Retail Pro, Inc.,2011 U.S.
Dist. LEXIS 68238, 16-17 (S.D. Cal. June 23, 2011), citing Goldfield Deep Mines, 758 F.2d at 467
(“Even if appellants had established a claim of [good faith] reliance [on professionals], such
reliance does not operate as an automatic defense, but is only one factor to be considered in
determining the propriety of injunctiﬁze relief.”); United States v. Bush, 626 F.3d 527, 540 (9th Cir.
2010) (“[A]dvice of counsel is not regarded as a separate and distinct defense but rather as a
circumstance indicating good faith which the trier of fact is entitled to consider on the issue of
fraudulent intent....”).”

Thus, a party who seeks to introduce evidence of its good faith reliance on counsel must
disclose not only the counsel involved, but also the exact content of the legal advice that was
supposedly received:

When a party intends to rely at trial on the advice of counsel as a
defense to a claim of bad faith, that advice becomes a factual issue,
and ‘opposing counsel is entitled to know not only whether such an
opinion was obtained but also its content and what conduct it
advised.’

Trouble v. Wet Seal, Inc., 179 F. Supp. 2d 291 (S.D.N.Y. 1999) (citations omitted) (holding that

advice of counsel defense had been waived by objections to discovery); see also Arista Records, et

a single proposed trial exhibit of all, rather than selected excerpts of, the Baker Donelson legal
invoices, the Division would, apart from this Motion, object to the invoices’ en masse introduction
as irrelevant under Rule 320, absent some showing that the billing records bear on the subjects at
issue. 17 C.F.R. § 201.320 (permitting exclusion of evidence that is irrelevant).
" Good faith reliance on the advice of counsel or other professionals, where established, may be a
defense to claims that require a showing of scienter. See In the Matter of Tri-Star Advisors, Inc., --
S.E.C. Docket --, 2014 SEC LEXIS 1872 (June 2, 2014) (denying respondents’ motion for
summary disposition, noting that where “[n]o showing of scienter is required”, advice of advisor
“would not be an absolute defense™), citing SEC v. Johnson, 174 F. App’x 111, 114-15 (3d Cir.
2006).
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al., v. Lime Group LLC, et al., 2011 U.S. Dist. LEXIS 42881 at *8 (S.D.N.Y. 2011) (“A party who
intends to rely at trial on the advice of counsel must make a full disclosure during discovery;
failure to do so constitutes a waiver of the advice-of-counsel defense.’”).

Applying similar reasoning, Chief Administrative Law Judge Brenda P. Murray excluded
evidence of advice of counsel due to a prior failure to disclose the advice in Ferrer. See 104 S.E.C.
Docket 3960, 2012 WL 8751437. In that case, the respondents sought to introduce evidence of
their employer’s legal department’s involvement in the subject areas at issue, despite the Division
not having been permitted to inquire about this advice during the investigation. Because the advice
of counsel was first introduced during trial, there was no opportunity for pretrial disclosure. Under
Commission Rule of Practice 300, which requires that hearings be conducted in a “fair, impartial,
expeditious and orderly manner,” Judge Murray found that the evidence should be excluded:

The testimony that Respondents want in the record could have
considerable probative weight. Since UBS prevented the Division
from investigating the Legal Department’s involvement in these
issues, the Division is unfairly prejudiced if Respondents are

allowed to show that they consulted UBS’s Legal Department and it
allowed or approved use of the materials.

Ferrer,2012 WL 8751437, at *4 (noting that while the language of Rule 320 does not address
unfairly prejudicial evidence, “[o]ther knowledgeable authorities take a different position,” and
finding that Rule 300 barred introduction of the previously-undisclosed legal advice); see also In the
Matter of Thorn, Welch & Co., Inc., 58 S.E.C. Docket, 1995 WL 148989 (Mar. 28, 1995) (overruling
privilege objection, finding that “the concept of fairness require[d]” disclosure of exam report where
witness referred to it at trial, to give a “full and fair opportunity” for examination of witness).

The same is true here. Respondents’ communications with counsel could have significant
probative weight, yet Respondents prevented the Division from investigating these

communications (and counsel’s communications with their outside auditor). To allow
10



Respondents to now, at this late stage, assert a defense directly based on those communications
would be unfairly prejudicial to the Division. Evidence of these communications in support of
such a defense should therefore be excluded.

B. Respondents Should Be Compelled To Divulge The Alleged Advice Of
Counsel, Absent Its Exclusion From This Proceeding

“A defendant may not use the privilege to prejudice his opponent’s case or to disclose some
selected communications for self-serving purposes.’” United States v. Bilzerian, 926 F.2d 1285, 1292
(2d Cir.), cert. denied, 502 U.S. 813, 112 S. Ct. 63, 116 L. Ed. 2d 39 (1991) (affirming ruling that if
defendant put his reliance on counsel at issue to demonstrate good faith, he would waive privilege);
accord Chevron Corp. v. Pennzoil Co., 974 F.2d 1156, 1162 (9th Cir. 1992) (“Where a party raises a
claim which in fairness requires disclosure of the protected communication, the privilege may be
implicitly waived.”). To allow a respondent to maintain assertions of attorney client privilege
throughout the Division’s investigation, then abandon the privilege and rely on advice of counsel at
trial without first making full pretrial disclosure, would be both inefficient and unfair:

[Clourts should look with skepticism on efforts by parties to reserve

decision whether to use privileged material as evidence in their case-

in-chief at trial... {T]he use of some privileged material as evidence

provides a basis for insisting that all related material also be

disclosed.
Charles Alan Wright & Arthur R. Miller, 8 Fed. Prac. & Proc. Civ. § 2016.6 (3d ed. 2014) at 2; see
also Sidco Industries Inc. v. Wimar Tahoe Corp., No. 91-110-FR, 1992 WL 58732, at *1 (D. Or.
Mar. 19, 1992) (for a defendant “to rely on the advice-of-counsel as a defense to a claim of bad
faith or willfulness, it must make a full disclosure of the discovery supporting this defense”).

To redress the prejudice the Division will suffer if Respondents are permitted to submit

previously undisclosed evidence of advice of counsel at trial, the Division should be permitted to

examine Grindon, and to re-examine Brittenham, to learn the substance of their testimony on this
11



issue.® Having refused the Division’s request for these depositions, Respondents should not be
permitted to stand on their prior refusal to waive the attorney client privilege, nor to ambush the
Division by waiving privilege over that advice for the first time at trial.

.  CONCLUSION

Based on the foregoing, the Division respectfully requests that the Court exclude from the
hearing on this matter any evidence, including testimony or documents, relating to the advice of
counsel; or in the alternative, order full disclosure of the testimony of Grindon and of Brittenham

(solely with respect to attorney client privileged communications) before trial.

DATED: July 7,2014 Respectfully submitted,

Amy Jane Longo (323) 965-3835
Lynn M. Dean (323) 965-3245
Payam Danialypour (323) 965-4540
Securities and Exchange Commission
Los Angeles Regional Office

5670 Wilshire Boulevard, 11th Floor
Los Angeles, CA 90036

COUNSEL FOR

DIVISION OF ENFORCEMENT

¢ The Division makes this request under Commission Rule 300, rather than Rule 233, because
while Rule 233(b) permits a party to seek a deposition, it requires a finding that the witness will be
unavailable at trial. 17 C.F.R. § 201.233(b); see e.g., In the Matter of Anthony J. Negus, 62 S.E.C.
Docket 2805, 1996 WL 595702, at *1 (Oct. 7, 1996) (granting motion for deposition of foreign
witness).
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EXHIBIT 1



As part of Clean Energy Capital, LLC's ("CEC") efforts to respond to the staff of the U.S.
Securities and Exchange Commission's (the "Staff') subpoena dated March 14, 2012 in the above
referenced investigation, CEC intends-to produce to the Staff certain communications which
CEC believes may contain, among other documents, a variety of attorney-client communications
and attorney work-product (hereinafier collectively referred to as the "Communications"). In
light of CEC's desire to respond to the subpoena in as timely a manner as possible, it will
produce these Communications without (i) review of all Communications to determin€whether
they are, in fact, privileged or attorney work-product and (ii) withholding any such :
Communications it could have determined to be privileged and work-product documents. CEC
will provide a privilege log for any documents withheld on the basis of attorney-client privilege
~ and/or work product doctrine. )

Please be advised that, by producing the Communications pursuant to this Agreement,
CEC intends to limit waiver of the protections of the attorney work-product doctrine, the
attorney-client privilege, and any other privilege applicable as to third parties. CEC believes that
some of the Communications are protected by, at a minimum, the attorney-client privilege and
attorney work-product doctrine. CEC believes that some of the Communications warrant
protection from disclosure.

The Staff will maintain the confidentiality of the Communications pursuant to this
agreement and will not disclose them to any third party, except to the extent that the Staff
determines that disclosure is otherwise required by law or would be in furtherance of the
Commission's discharge of its duties and responsibilities.

The Staff will not assert that CEC's production of the Communications to the
Commission constitutes a waiver of the protection of the attorney-client privilege or attorney
work-product doctrine, or any other privilege applicable as to any third party. The Staff agrees
that production of the Communications provides the Staff with no additional grounds to
subpoena testimony, documents or other privileged materials from CEC (e.g., the SEC will not
claim that the production discussed herein creates a subject-matter waiver for all subjects
discussed in any privileged and/or work-product document produced), although any such
grounds that may exist apart from such production shall remain unaffected by this Agreement.

CEC recognizes and agrees that in the event the Staff receives privileged documents that
are produced as part of the Communications, the SEC’s receipt and review of such documents in
accordance with this agreement will not serve as a basis to disqualify the SEC or its staff that
- received or reviewed such documents from participating in the investigation or any further
related proceedings. -

The Staff’s agreement to the terms of this letter is signified by your signature on the line
provided below.

-Dated: 9-¢-12 Dated: ¢-3 /Z




SECURITIES & EXCHANGE COMMISSION

By: Marshall S.S:P("unq"
Title: neg.u:; Chicf, AMU

Clean Energy Capital, LLC




EXHIBIT 2



Page 1
UNITED STATES SECURITIES AND EXCHANGE COMMISSION |

In the Matter of: )
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Page 50
A Iwould have been Scoit's finad declsion, as

“he made all decisions with regard to those matters.

Q Now, the ECP funds pald a management fee to
Clean Energy Capltal as the investment adviser; lsa't
that right?

A Yes,

Q Andare yon aware that a percentage ofall
employes compensation, Ineluding Mr. Brittenbam's, was
belog allocated to the ECP fonds?

A 1know that there was some allocation mechanism
for expenses generally, but | don't know the specifics.

Q Okay. Have you ever heard of lke a 7030
spiit in terma of allocation to the ECP funds and CEC?
A Yes, I've heard discussions about that. But [
don't know what 70/30 mezns or with regard to allocation.
Q And I'm not sure If you were answering my
question when I asked you If you knew the emmployee
compensation aod benelits was sctually belng expensed to

some degree to the ECP funds?

A | don't know that.

Q Do you know what the rationale behind a spiit
of expenses was?

A No

Q So just to be elear, you were present during
some disenssions regarding a split of expenses but you
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Page 52§

A T'm pot centain, but | bave grest confidencs
that the affuirs of the business were conducted eccording
to regulations, the law and the statements [n the FPM.

Q Didyou ever look at the PPMs for the purposes
of determining whether they aciually disclosed such :
things & employes compensation or health becefits esaa |
operations) or other expense? {

A No

Q Did you ever look at the limited partnership
agreements to see if they disclosed whether employee
compensation or health beneflts would be an operationad |
or other expense? !

A No.

Q Now, we talked about the Pozez Klelnman
lawaoil.

A Um-ham.

Q Was the lssue of expenses belng allocated to
the ECP funds one of the actual allegations that they
made?

A T not certain.

Q Does that soand familiar?

A lcantrecall

MR. DANIALYPOUR: Let's go ofT the record,
Its 10:28.
(Recess)
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Page 51

canood recall what the ratioasle for that split was?

A lcanirecall. And if | had been present in
any discussions, it would bave been after we had telked
about same of the rescarch | wes doing.

Q Doyou koow ol any basis why Clean Energy
Capitsl would charge the ECP funds n management fee and
on top of that also allocate a percentage of employee
compensation and beeflts to the ECP fonds?

MR. SHERMAN: That assumes frcts that he says
be's 5ot aware of generally, and so it makes a genersl
statement. But I think it assumes focts not in cvidence,
s the best way I can describe it

THE WITNESS: 1know that in the PPM, thers was
some discussion of operational expenscs, edministrative
oxpenses and expenses generally, but | don’t know what
the details were,

BY MR. DANIALYPOUR:

Q Soto your knowledge, does the PPM netually
diselose employee compensation or bealth benefits0s an
cperativnal or sdminlstratve expense?

MR. SHERMAN: Are you asking bim whether he
recalls whether any PPM specifically uses those words?

BY MR. DANIALYPOUR:

Q Maoy PPM diseloses that, not by nse of those

(Pages 50 to 53)
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Page 53

MR. DANIALYPOUR: We are on the record. Ifs
10:46.
BY MR. DANIALYPOUR:

Q Mr, Schwendiman, did yoo have any substantive
conversations with anyone from the Staff during this
break?

A No.

Q Okay, would you like to clarify anything?

A Yes. §was thinking about the enswer [ gave to
what 1 had leamed or what 1 had studied or my
conclusions afler the last matter with the SEC, And ooz
of the things [ said was with regand 1o using the word
*fiduciary.”

And | think | overstated that, becauso | do
realize that fiduciary respensibilities are larger then
ficancial responsibilities. Bul what | really meant to
say was financial. 1didn't want any financial decision
making or any decision making with regard to eny matiers
that | hed escountered with the SEC in the previous ooe.
So thar's what [ wanted to clasify.

MR. DANIALYPOUR: Oksy. Ard during this bresk,
your counse] eed | discussed a panticular isse. Scott,
€0 you want 10—

MR. SHERMAN: Sure, Asithe SEC is aware, we
have a confidentlslity agreement in this case that
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Page 54

elstes to some pant of cur production in this case, The
agreement was, as | understand it — I dont want to
speak oul of tum end the agreement speaks for itseif i

ascnse, Butjust 1o be clear, there may be some
documents that my client Mr. Schwendiman was shown that
are between counsed, Tonya Grindon, and you or others it
could be. We had an agreement end Clean Encrgy agreed,
because of an inability from a cost pesspective to review
all emails that were requested, there was not an ability
Srom Clean Encrgy's perspective to review all emails for
privilege,

So the agreement we entered into with the SEC
was for limited purposes for producing in the conext of
this case, and there’s various caveats, but for producing
in this case, if an email from outside counse! was
produced that would normally be priviteged, there would
be a limited waiver in the sense that, not for subject
matter, all subjects related to that email, but for that
email, could be presented by the SEC in testimony or used
in this case, And s0 that was the general agreement, as
T understood it. There's some caveats, as it docsnt
opply to third perties end other things. Bul K can be
used in the ccatext of this investigation.

That is my understanding. 1 don't know if
that's Clean Energy's discussions. [ believe | had

W OB d o W oA WM
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Q Mr. Schwendiman, | am banding yoa what bas now
beea marked as Exhibit 165, [t ls a three-page document
t2a! was kicnfified with a Bates stamp of [
Please take s moment to review it

A Oh, Stove Schoflinan,

Q lsthis an emall from you to Tonya
Mitchem-Grindon dated February 28, 20077

A Ya,

Q oh,.

MR. SHERMAN: Is thers a Bates number you said?
Somy.

MR, DANIALYPOUR: Yeab, the Bates number for
this

BY MR. DANIALYPOUR:

Q F'm ool sure If i mentioned the dste. Thedate
s February 28, 2007, I'm just golng to resd from here,

It says, "Hi, Tosya. Thaoks for reviewing this You
eaught some very important polats. The SEC snd
Washington diselosures need 1o be In the PPM. They were
somebow ot ncluded whea H was redone. Pz very glad
yoa caught that” Do yoo see thai?

A "Thanks for” —yes. "You caught some very
important polnts, The SEC and Washington disclosures
need to be in the PPM. They were somebow ot included
when it was redone. Tm very glad you canght that™
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Page 55

discussions with Mr. Schwendiman about that. But tell me
ifyou have a difference of view or any clarifications
that you have. That's my understanding of whal we agreed
lo.

" _MR. DANIALYPOUR: Frm not going to agree to oll
_of that, V'l just agree 1o the extent that it is my
understanding that documents that were produced pursusnt
10 that confldentialty agreement could be used by vs
during testimony. Why don't [ just leave it ot that,

THE WITNESS: 1 did want to add a clarifieation
to what you sald. And I believe that you said we dldn't
do it becanse of our inshility to do it.

MR. SHERMAN: No, | said there was a decision
mede from the likely cost of reviewing, there was a
decision not Lo undertake.

THE WITNESS: You used the word "inability.”

MR. SHERMAN: Okay, well -

THE WITNESS: And it wasnt beesiezof
inabiliny. It was because we thought it was too costly
and Scoti decided not 1o pay the costol it

MR. SHERMAN: Okay, | spologize i ] used the
word "insbility.” Thar's what 1 meant to say.

(SEC Exhibit No. 165 was
marked for identification.)

BY MR. DANIALYPOUR:

10

Page 57:

Q Sowhen it says — when you wrole the SEC
disclosures, Is that that SEC case that you were invelved
in? Is that what you're referring to?

A Fm referring to — yes, the SEC. And 1 think
the Washington comment is with regard lo the case that
Scott had in Washingten,

Q Right. And agaln, the SEC comment refess to
your SEC matter; b that right?

A Yes

Q Solsit falr to say that you were diseussing
what aetunlly goes In the PPM with counsel for Clean
Energy Capltal?

MR. SHERMAN: Objection as kind of vague and to
the extent it mischaracterizes what the document says.
But you can enswer as to what you understand the email ks
sbout.

THE WITNESS: Yes, I remember thisissve. If's
primarily about a blind pool.

But ] would like 10 l2ke just a minute and read
the prior emails.

MR. DANIALYPOUR: Please take your time.

THE WITNESS: Olary, Pat hed sent this for
TCVIEW o=

MS. ORIORDAN: Just 50 you know, as you speak
out loud to youssell, it's being recorded, so =

15 (Pages 54 to 57)
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Page 58 Page 60
1 THE WITNESS: Oh, 'm— 1 Q Canwe just back up a litle Bit? Can you |
2 MR. SHERMAN: Thank you. 2 describe, from beginning fo end, the process for opdating
3 You may need to repeat the question after he 3 aPPMsothat iths for a new series? Solel's just say
4  finishes. 4 thelastseries you did was Serles L. You bave decided
5 THE WITNESS: I'm familiar with it now. 5  todoSeries M. Cao yon walk me throvgh the process how
6 BY MR. DANIALYPOUR: 6  that pew PPM was created?
7 Q Let'sstart from the very begioning. Just T A | wasn} involved to s greal exient in that
8  (urniog fo the last page, 1 se¢ an emall from Patricis 8 process, but ] can give you a description of what |
9  Black to Tonys Mitchem, where you are CC'd. And it says, 9 think—
10 "Tooys, attached PPM, LP agreement and subseription 10 MR. SHERMAN: Don'y guess.
11 document for Serfes Mand N. Please review.” 11 'MS. ORIORDAN: 1don't want him to guess.
12 Did Patricla Black or CEC generally create the 12 BY MS. ORIORDAN:
13 firstdralt of the PPM and LP pgreement for the varions 13 Q But based on your work ~ let’s back up -
14  ECPfunds? 14 A Based on what | know -
15 A No. 15 Q That woold be helplul.
16 Q Whodld? 16 A Bascd on what | know, Scott would have decided
17 A Theiniial PPMs for the first series were 17 thatanew serics should be offered. He would review the ﬁ
18  created by an attomey in New York whose name, 1 believe, 18  cument PPM and instruct Pat lo make whalcver changes
19 was Gefiner. We ot some point engaged the services of’ 19  were— whalever changes he decided should be made in the
20 M. Friedman in Phoenix who, | think, had a hand in 20 _PPM
21 comecting or changing the PPM that Mr. Geffner had 21 He would ask me o review the information on
22 drafled 22 ethanol that appeared in the front of the PPM. Andifhe
23 MR SHERMAN: [ don't want you to disclose any 23 wereabsent, he would ask me to Jook at the rest of the
24 attomey-client privilege. 1 understand you're talking 24 documentand see if [ saw anything that didnt match or I
25  genenally sbout what was done. But just be carcfusl not 25 _wassomehow inconsisient. And there were some things
Page 535 Page 61 I
1 todiscuss any conversations youmay be aware of from 1 that | paid attention to and other things that were kind
2 those folks, 2 ofboilerplate and I didn't pay sttention to.
3 THE WITNESS: We then transitioned to Tonya at 3 Q And then what happened? |
4  Baker Donelson, and she was then the person who reviewed | 4 _ A Then those changes or recommendations of
5  the PPMs that were prepared. 5  comments would have been given to either Pat or 1o Seoit.
6 BY MR. DANJALYPOUR: &  Ifthey were given to Pat, she would review them with
7 Q So, for example, for Series M and N, it looks 7 Scott and then decisions would be made with separd to the
8 like Patricia Black is sending actually fo Tonya these 8  finad preparation of the PPM. And then it would be sent
2 documents for her review. 9 o Tonya for revicw,
10 A Yes, 10 Q Then whot happened?
11 Q Sowas there a draft that was like initially 11 A Then, once Tonya reviswed il, if there were
12  doneal CEC, which was then sent to the attorneys, such {12 changes to be made, she commented on those changes and -
13  as Tonys, for review? 13 MR. SHERMAN: Without geiting into any
14 A No. The dralt that was sent was this —to 14 specifics ofitmow.
15  some extent the same as what the previous series would 15 THE WITNESS: — suggested that we make—
16  havebeen. Thal's the origin of the next series. You 16 MR. SHERMAN: [ don't want you to get into
17  stert with the last series and then make changes or 17  specifics. There is a discussion here that you will have
18  alierations or something in it. 18 zbout this specific email. But we're not waiving —~
19 Q Sowbo had the task of actually changing the 19 theseis not a genernl waiver of privilege. So just be
20  lastseries's PPM or LP ngreements to make itihenext {20  careful. You can talk generally sbout that Tonya was
21 series's PPM or LP agreement? 21 _involved But [ don't want you 1o get inlo specific
22 MR. SHERMAN: To the extent you know. 22 discussions penerally about your discuesions with Tonya.
23 THE WITNESS: Pat would have been the person 23 THE WITNESS: There were conversations between
24  who made the changes in the document. 24  Scottand Tonys end there was some writlen communication.
25 BY MS. ORIORDAN: 25  Andoncethe final decisions were made, then the PPM was

J
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Page 74 Page 76}
1 Q Do you have any reason 1o believe that Exhibit 1 Q Okny. Do you believe that Mr. Schwendimon's
2 28does not contaln the PPM for Series T? 2 SEC history should have ahways been disclosed to X
3 A HNo. 3 investors?
4 Q Pleéase turnto previously marked Exhibit 29, 4 A We- i
5 {SEC Exhibit No. 29 was 5 MR. SHERMAN: Objection 1o the extent.you are
6 referred o) 6 asking for a legul conclusion. §
3 Q Do you have any reason to believe that Exhibit 7 MR. DANIALYPOUR: T'm asking for his opinion on f‘
8 29 does not contaln the PPM for Series V2 &  whether he thinks it should have been disclosed. i
9 A No. 8 MS. O'RIORDAN: Youcan go ahead and answer the |}
10 Q And please turn to newly marked Exhiblt 83, 10 question. i
11 {SEC Exhibit No. 83 was marked 11 THE WITNESS: We made every effort to comply ‘
12 for ldentification.) 12 with disclosure requirements and we consulted counsel on !
13 Q Doyou have any reason to belleve that Exhiblt 13 that maiter. :
14 83 docs notcontain the PPM for Tennessee Ethanel 14 BY MR. DANIALYPOUR: '
15 PartnersLP? 15 Q Soyou made aconscious decision to actually
16 A No, 16 not disclose this to Investers? !
17 Q Okay. Mr. Brittenham, was Gary Schwendiman 17 A P'msaying we complied — we made a good faith_
18 previowsly charged by the SEC s having violated the 18 | effort to comply with all disclosure requirements on ‘
19 securlties laws? " 119 advicesfcounsel
20 A @helieve there’s some issue with regard to ~ 20 Q  Butyou nctunlly discussed this Issuc with ;
21 inconnectionwith the SEC at his previous employment, 21 counsel? :
22 which was Schwendiman Funds, 22 MR. SHERMAN: Qbjection to the exient it's
23 Q ‘Vhen you say there was some Issue,are you 23 going to sttormey-client privilege.
24 awarethat he was actuslly charged by the SECas having | 24 MS. O'RIORDAN: Soare you going 10 instruct é
25  violated the securitles Inws? 25  himnot to answer? ,
Page 75 Page 77 ’f
3 A Jimaware — vaguely aware of the situation. 1 MR, SHERMAN: Ifit's poing to attorney-client ;'
2 @ Inrending someof the PI"Ms for the ECP Funds, 2 privilege communications.
3 Inotedthat Mr, Sehwendiman's SEC history was disclosed 3 M8, ORIORDAN: Qkay. Topics are allowed,
4 Inthe PPMs, However, in reading some of the other PPMs, 4 As 10 whal you covered with your counsel; but :
5 Feould notfind any simllor disclosure, 5 we'nt nol going to ask about the substance.
6 1'd fike to dircet your attention to —and you 6 MR. SHERMAN: That fine. |mean~ -
7 may find this behind Tab R, which has previously been 7 MS, ORIORDAN: Ldo need 1o make that clear, .
8  marked as Exhibit No. 5, 8 MR, SHERMAN: Yeah, to clarify. 1
g Does Exhibit No, 5 contaln any disclosure 9 The concept of if you discussed nn issue with .
10 regarding Mr. Schwendiman's disciplinary history - of 10 counsyl; Hke b asked you; *Did you talk about X2 You k
11 SECHistory? 11 cansay, "lialked about generally<-* But you can' ;
12 A Doyou want me to Jook through it? 12 1tk about the substance of the coniversation.
13 Q Yes,sir. 13 THE WITNESS: Okay. Yes, 1 discussed broadly
14 {The wilness reviewed the document.) 34 speaking this issue.
15 A Okay,Ive looked throughit. 15 . BYMR.DANIALYPOUR:
16 Q Do yousce any disclosurs sbout Mr. 16 Q And then you madea consclous declslon to i
17 Schwendiman's disciplinary history in Exhiblt 52 17 actunily exclude Mr. Schwendiman's SEC history from the {;
1 A No. 18 PPM? :
13 Q Okay. I'd like fo direct your attention to 13 A lcantsitting here today tell you the exact :
20 Exhibit 73; which is behind Tab E nnd sk you the same 20 decision that was made, however long ago this was, ;
21 gquestion. 21 probably seven years ago, six years ago. Sitting here
22 1s:Mr, Schwendiman's disciplinary history 22 wday, ] can’t recall the specific decision that was made ;
23 disclosed in Exhiblt 737 23 inthesut ¢-of those co tions. :
25 {The witness reviewed the document.) 24 Q  You sald that you ean’t recall the specific
25 A Yeah, it is in there. 25 dechsfon that was made, but you reenll that you spoke to

20 (Pages 74 to 77)
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Page 78 Page 80
1 yournttorneys about thisissuc? b BY MS. ORIORDAN:
2 MS. O'RIORDAN: You can answer.the question. 2 Q Sowas it based on advice of counsel that you
3 Do you understand the guestion? 3 removed Mr. Schwendiman's SEC disciplinary history from |
4 THE WITNESS: Yos; Funderstand the question. 4 thePPM? ;
5 MS. O'RIORDAN: Okay. Youcan go ahead.and 5 MR. SHERMAN: [ think he already testified he :
6 answeritthen, 6 doesn't remember specilic discussions from 2007,
7 THE WITNESS: Yus. 7 MS.ORIORDAN: Right. And Iasked him -
§ BY MR. DANIALYPOUR: & well; Fasked him if there was anything that would help !
2 Q Sowhy did you not disclose Mr, Schwendiman's 5 pefresh his memory and he said, "Discussion with '
1€ SEC history? 10 counscl” H
11 A Again, like Isaid, sitting here today, [ can't 11 So ¥'m trying to understand why talking with :
12 telbyouspecifically why. 12 counsel would help him remember. ¢
13 Q Doyou feel that that Is a fact that investors 13 THE WITNESS: Because we made every effort to
14 should bonware of? 14 comply with disclosure requirements. | am notan
13 A Aslsaid, we've madea good faith effort to 15 atomey. Fdontknow the exact disclosure laws and
16  disclose -- to comply with-disclosure requirements, 16 regulations pertaining to that. But ' sure tatking to
17 Q That wasn't my question. 17 counsel | would be able to determine why the decision was
18 Do you belleve that that Is o fact that 18 made,
19 investors should beaware of? 19 BY MS. ORIORDAN:
20 A Not necessarily. 20 Q OKay. And I'msorry, Maybe my question was
21 Q Andwhy not? 21 notclear. ]
22 A Because i it's not part of the disclosure 22 P'm trylog to understand — one of the '
23 requirement, then there's no reason to disclose it, 23 questions | asked you, hecause you did say you can't %
24 Q  SoifMr, Schwendiman was found to have 24 remember why, but @alking to your counsel might help you |,
25 breached his fiduciary duty to investors, thatis not 25 —my question was followlng up from that was, whether or :
i
Page 79 Page 81|
> somethlng tf;nt you felt nas Important o disclote to 1 notyou made the decislon notte Include Mr. ;
z  investors? 2 Schwendiman's SEC disciplinary history based on the ,
3 A I the law requincs us to disclose it we would 3 advice you recelved frony your counseh ' ,
4 discloseit. 4 And do you not remember that either? ;
5 Q Okay. 5 A Again, this goes back a long time ago, but the i
6 BY MS. O'RIORDAN: 6  decision to take that out would have been based on advice
7 Q@  Now, yousald you don't remember why you took 7 fromcounscl, ;
§  Mr. Schivendiman's SEC disciplinary history out of the 8 Q And s there anything else other than talking E
%  PPM,ls that correct? % tovour counsel that would help you remember why Mr. ;
10 A bdon'tremember the specific reason, 10 Schwendiman's SEC disciplinary history was removed from
11 Q Okay, Is thereanything that would help 11 the PPM? -
12 _rsfreshyour memory? Anydogsument or person or saything 12 A Sitting here today, J.cant think of it
13 fike that thot would help you refresh your memory? 13 exactly, but I'im going to reserve that comment 1o say
14 A Probablyacon fon with my 2} . 14 that]cantsay for sure.
: Q _Anything else? 15 Q Butsltilng here today, you can’t think of
16 A _Thatwould be the bulk of if. 16 anything elsc that would rcfresh your memory? H
o 0 __And srhy would a conversation with your counse} 17 A Twould have to think-abeut it 5
i3 _helpyou remember why you removed Mr. Schwendiman's SEC | 18 Q You can think about it now, f
19 disciplinary history from the PPM2? : 19 But my question Is; sitting here today, you i
25 MR. SHERMAN: As lonys as you're not asking ivhat 20 can'tthink of anything to help refresh vour - i
23 yourdiscussions with counsel were, to the extent you can 21 A Tthink couli perhaps go back and ook at the ::
22 remicmber 22 documentation surrounding Serics E. Perhaps there's some 2
23 THE WITNRESS: Al can say is that if Fwere 23 documents that have some noleor some notation in the ‘
24 weonsult withmy counsel; F would be nble to tell you 24 file. Ycontsay forsune. :
25 thereason wetook it out 25
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Q And would have been produced to the SEC i
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(Pages 82 to 85)

Page 82 Page 84
1 purssant to the subpoena? 1 beend believe Howard Schikihouse, but 'm not positive. :
2 A lishould have been. 2 Q ©Okay, Conyou recall If Mr. Schildhouse ever
3 MR. SHERMAN: Just to clarify. 3 objected to not dlsclosing this sbout Mr. Schwendiman's
4 1 think - Fro just going 10 object 1o the §  SEChistory?
5  exientthere’s a mischamcterization of the documents. | 5 A 1deatresall
6§ think there was a comment that soys, "Taking out,” € Q Okay. Mr: Brittenham, please turn to Exhibit
7 And you stated with a later series document, 7 77, whichisbehlnd Teb L.
8  and then went bask to an earlier one, And J think there 8 1'd tike to direct your aticntion to what has
9 wasaquestion of the decision to take out — 9 been nuinbered as page 8. It hos 2 Bates samp of
10 MS. O'RIORDAN: You know, 1 think you're right. 1 N
11 1think it would be the decision not to include it, 11 And I'm Just golng to rend bere, sort of ke
12 How about that? Is the a fair 12 jnthe middle of the page ~
13 chencierization? 13 A Which pogeagain?
14 MR. SHERMAN: Yesh. [ mean cbyiously he still 14 Q PogeR R Uricr thebesding bt |-
15  has the sameanswer, he doesn't remember, Andobviously | 15 hos your name, the third parograph. It ssys, "Mr. :
16 _ attomeyclient privilege. 16  Brittenham graduated with honors from the University of [
17 Bul ! think that's a betier — whether to 17 Nebraskn in 1980, with a business degree speciafiingin ~ |!
18 include it in the question of kow that decision was made 18 finonce and economics.” s
19 s probably a more fair way of chasaclerizing, since we 19 Are you followlng me? H
20 weren't Jooking a1 a previous document thal therefore 20 A Yes. £
21 would mezn it was taken out. If that makes sense, 21 Q Okay. “Hewns named to (ke Dean's List of :
22 BY MR. DANIALYFOUR: 22 Outstonding Students, Heserved as assistant to thedean |
23 Q So, Mr, Brittenham, did you muake a consclous 23 ofibe Bosiness College for two years. He then wenton .'
24 decislon to no longer include Schwendimon’s SEC history | 24 to the New York University Gradunte School of Business.” |
25  Inthe more recent private placement memorandum 25 Do you see that? :
Page 83 Page 85 ‘
1 specifically — I believe It was Exhiblt 57 1 A Ye
2 A Which— 2 Q Okay. Andthen It follows. "Mr. Belttenham s
3 Q BehindTabR. 3 amemberof the Natlonal Deen's List Omicron Delta i
4 A Whichone is that? 4 Epsilan Natlonal Honorary Soelety of Economies and Phi
5 Q Behind Tab R. 1t's the first one we storted 5 Kappa Psl Fratemlty.”
6  with, 6 And then It zays, " Aler grodunting, he jolned
7 A Oh, the first one | resd. Yeah. 7 the Wall Sireet firm Solomon Brothers.”
8 MR. SHERMAN: 1 think hes answered that 8 Mr. Brittenham, doesn't this Imply thot yoo
9  question already. 9 gradunted from the New York University Graduste Sehool of |-
10 MR. DANIALYPOUR: No, acwunlly we rephrasedit | 10 Business?
11  pursuant to yourcomment So I'mnotdescribing it as 1 A No. Notaall,
12 "takenout” 12 Q Whyisthat?
13 BY MR. DANIALYPOUR: 13 A Well, because it's very clear. Iisays that |
14 Q I'mjustsaying. did you decide not to include 14  graduated with honors from the Univessity of Nebraska,
5 7 1s Q Ub-huh,
16 A Oh, Ithink iv's pretty obvious we did, is A "Hethen went on to New York University Grad
17 Q Did Mr, Schwendiman ask for thls disclosurc 1o | 17 School of Busipess,”
18 beexcluded? 18 1t does not say "He then praduated from the New
15 A No, 19 York University Graduate School of Business,”
20 Q Did the CCO at the tme ralse any concerns 20 Q Sothe Fact that It soys *After gradunting— >
21  sbout notincluding this disclosure about Mr. 21 A Yeah, graduating Is licd in with graduaie,
22 Schwendiman's SEC history? 22 which is the third word o8 that paragraph. "Mr.
23 A Idor't remember exactly. 23 Britteham graduated” *Afler grodusting.”
24 Q And who was the CCO ot the time of Serfes R? | 24 Q Sodo you feel that what's diselosed there
25 A Oh, this would have been — this would have 25  regarding NYU Gradunte School of Business fairly ’
e ]
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Page 90 Page 92
1 Q@ Okay. But you -~ 1 LA Yes,
2 A But if you actually read the entire file; you 2 ‘Q  And how did you go about deciding not to
3 should see that we were not personally the ones that 3 include It in the PPM?
4 conducted this activity., Tt was ouremployees. 4 MR. SHERMAN: Which PPM are you talking abon?
5 Q Butdidn't you personally write letters to the ] MS. ORIORDAN: Gouohead. Somy, Payam.
6 individuals who complained? 8 MR. SHERMAN: So you're withdnwing the
? A We — the letiers were seat out with our 7 question for the moment?
B sigmatures on them. 8 MS, O'RIORDAN: We're going 1o withdraw that
g Q Sodocs that not mean that you personally wrote S question, yes.
10 Jetters to them? 10 BY MR. DANIALYPOUR:
i1 A Well, il my signature is on it, then | wrote 11 Q M. Brittenhom, Jet's just stick to Exhibit 77
12 i 12 for s moment.
13 Q Okay. 13 A What b is that please? z
14 MR: SHERMAN: 1'll object 1o your laner 14 Q That'sTah L,sir,
15  question. [tdidntappear to connect 1o the first 15 Whas this prior disciplinary histery by the
16  question. You nsked nbout letters wrilten as opposed 1o 16  State of Washington disclosed In this PPM, Exhibit 772
17 what the sllegation ol the charge was. 17 A 1'd have to Jook throngh it.
18 MR. DANIALYPOUR: Okay. Well, there's no 18 {The witness reviewed the document.)
12 pending question, so I'm just going to move on. 19 A Okuy. 'vebeen throughit.
20 MS. O'RIORDAN: And thet's really not a form 20 Q Is that disciplinory history disclosed in the
21 objection oranything likethat. So I'm not really 21 Series L PPM, sir?
22 clear, 22 A Fdidn' see it
23 BY MR. DANJALYPOUR: 23 Q Okay. I'd like to divect your aticntion o
24 Q Mr. Brittenham, what happened to your job at 24 Exhibit 78, which Is behingd Tab M.
25  Fidelity after this disclplinary action was taken against | 25 A Masin--
Page 91 Page 93
1 youby the State of Washington? 1 Q Mary.
2 A What happened to-my job? 2 MR.SHERMAN: Do you want him 1o look through
3 Q Yes 3 n?
4 A What do you mean? 4 MR. DANIALYPOUR: ¥m goingto pointouta
5 Q  Were you fired? 5 page. '
6 A No. 6 BY MR. DANIALYPOUR:
T Q Did you remnin at Fidelity? 7 Q Mr. Brittenham, 1 know you're busy, so I'm just
g A Yes, Fremained at Fidelity. 8 poing to polnt you to the right page here. On page 16,
9 Q For how long? o R o £xiibit 78,
10 A ldon'trecall 10 Do you sce that this Fidelity Mortgage cosc was
11 Q Okay. Did you reslgn? 11 disclosed -there?
12 A No. 12 A Yo,
13 Q Do you belleve that an Investor in one of the 13 @ Okay. Can you tell me why it is that the PPM -
14 ECP Funds should be aware of your prior disciplinary | 14 for Series M discloses your previous— 'l just eall it
15  actlon by the State of Washington? 15  Washington - State of Washington disciplinary history,
16 A [faccording o the disclosure law and 16  but the Series L PPM docs not?,
17 regulations it's required, then it would be disclosed. 17 MR.SHERMAN: Without gening involvid in
ig Q Butdo you believe that that's something that 18 atiomey-client privilege discussions, you con answer
19  an lnvestor might want to know? 19 _thatquestion.
20 A Again, if it's disclosable, it woold be in the 20 THE WITNESS: lean't say lor sure sitting here
21 PPM. 21 oday.
22 Q Okay. 22 BY MR. DANIALYPOUR:
23 BY MS. O'RIORDAN: 23 ) Doyouhave ony reason, like any idea, why it's
24 Q Did you consider disclosing that informationin | 2¢  Inonc but not the other?
25  the PPM? 25 A No, not withowt doing more rescarch, | couldn'
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Page 118 Page 120}
1 &2 I communications. i
2 Do you recall that discussion? 2 MR. JHINSON: | havent gene into anything that .
3 A Ye. 3 touched on attomey-cliem privilepe yet, s
4 Q Ibclieveit was your testimony that although 5 THE WITNESS: Actustly you just did, but that's l
5  the words were different, the meaning wos essentially the | 5 okay. :
6  same, Is that correct? [ BY MR, HINSON:
7 A Yes. 7 Q Without disclosing any dixcusslons, or the
8 Q  If the meoning was the same, then why change B content of ony discussons that you've had with counsel,
9 the words? 9  did you inliinte changes to the LPAs or the PPMs
10 A 'Well, the mezning could be the same, but there 10 repording the communieatlons about « or the prior SEC
11 mayhbe the need lo clanify some of the language, just so 11 gction whh Gary Schwendiman?
12 thatit's clearer what the -~ you know, the message. 12 MR. SHERMAN: Objecticn to the extent it
13 Sometimes that's necessary. The meaning. the general 13 doesn} define the time period.
14  meaning, could be the same, but o clarify the language 14 BY MR. HINSON:
15  may mokeil easicr For cveryone to fully understand what 15 Q Atany polnt In time, did you injtiale :
16  ifssaying. 15  discussions whh counsd regarding modifications of the 5
17 Q Well, | would Itke to fecus on Exhibit 61 and 17 PPMs tonot intlude Gary Schwendiman's prior SEC nction? '
1 . 8 18 A ldonirecall.
19 Why in this Instance were (he words chonged? 19 BY MR. DANIALYPOUR:
20 A [dont know. 20 Q And, Mr. Brittenham, you testifled that Boker
21 MR. SHERMAN: Are you asking if he remembers? 21 Donelson was your counsel | believe when Series L, M and
22 BY MR. HINSON: 22 Zwereoffered.
23 Q Do you recall changing the Innguage? 23 Were they also the counsel that you actoally
24 A No 23 consuited with with respect to the disclosures In the
25 Q Doyoeo recall any discussions aboul changlog 25 pev?
Page 119 Page 121
1 thelangooge? 1 A Ye. i
2 A No~ 2 Q And can you reeall which of the attorneys at j
3 Q ¥also want 10 go back to something that was 3 Baker Donelson you consulted with?
4 discussed earlier this morning, in poarticular regording 4 A It would be predominalely Tonya Grindon.
5  certain disclosurcs about Gary Schwendiman's prior SEC | 5 Q Okay. Priortothe—
&  petionand your prior invelvement with the Woshingion 6 A Lo me just clarify oac thing.
7 lssue, 7 There are multiple antomeys we work with
g Yeu safd that informatlon - or disclosures 8  there, Sothe main contact was Tonya Grindon, but there
9  nbout these two Instances, the Washington State bssuenrd | 9 could have been other counse] involved in those
10  Gary Schwendimon's prior SEC action, was not Included | 10 discussions.
11 afier a discussion with eounsel, and advice of counsel, 11 Q 1'd like to direct your nttention back to the
12 s that correct? i2  bigbinder in front of you. And ns I go through these :
13 A Could you read back my answer to that question 13 wvarious exhibits, If you don't mind going through them as
14 please? 14 well and checking to sce If you signed the particular
15 MS. ORIORDAN: We can't read back. i5  documents.
16 THE WITNESS: Ch, soary. 16 So Exhiblt 88, on the cover It snys, "Agrcement :
17 BY MS.ORIORDAN: 17  of Limited Parinership of Scries D, It hasa Batesstamp  |!
18 Q Esthat consistent with your memory of what 13 I o=
12  sctunlly happened? 19 {SEC Exhibit No. 88 was marked +
20 A It sounds generally Jike what my answer was, 20 for idensification.)
21 but}siifl would like 1o hear my onswer specifically, 23 Q Exhibit 89 from the cover, It says, “Agreement H
22 Andifyou can't do that, then — 22 of Limited Parinership of Serics E. :
23 MR. HINSON: Well, ket me ask you o question. 23 (SEC Exhihit No, 89 was marked 3
24 MR. SHERMAN: I'm just going lo object to the 24 for Identificotion.)
25 _ extenl it pets into aftomey-client privilege 25 A Do you want mo to do these one at o timeas
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Page 130 Page 132}
1 really, really terrible time 1o try.obinin credit; you 1 anything like thut? :
2 know, in this country for any asset, 2 A Yesh, The 40 instinnions, I'don'trecall all
3 € Butwhy do you not apply for o loan of this 3 ~youknow,the exact names, but they were banks, they
4  nature? 4 were creditcompanies, | believe there were some credit
S A Thisis on institutional loan, and you don't 5 unions in there, 1t was a fairly diversified group of :
6  apply foraloan like you would in-a home foan. You 6 financinl institutions. But welid extensive research to H
7 know, it's not Jike you go into Citibank and suy, "Can | 7 determine what institutions would lemd for this type of
8 have o loan application for a Joan for SL5 millionor 8  assel. Andthosc instilutions were the ones that we ‘
9 threesquarters of & million for a privole equity fund, 9 approached. i
10 Series M, that has assels invested in these three cthanol 10 Q. Was there any effort made to obtaln a lonn from
11 plants.,” That's just not the way it's done. 11 on In\/'cstor, Hke an individunl?
12 Q Sowas It your Idea to have CEC Joan moncy to 12 A Wealked to some of our investors, but they
13 the ECP Funds? 13 were, youknow, they were stretched, ] think like most
14 A Tt was the only option Jefl. 14 peoplein this counuy were at that time,
15 Q Did any of the CEC’s chiel compliance officers 15 . Q Do yourememberwhich Investors you spoke to?
16  ever ralse n concern with CEC loaning money to the ECP | 16 A No, }don't remember exactly, but | know we had
17  Funds? 17 somebrief discussions, “
18 A When you say "concer,” regarding — 18 Q And backing up just a little bir.
19 Q Did they ever see o problem with tha? 18 You mentioned that if you had sold the assets
20 A} dont recall that ever occurring. 20 ofthe funds, you might obtain I think 30 percent, bascd
21 And let me make one point for clorification, 21 ona 70 percent discount that you would have to sce ft
22 We did consitlt with our legal counsel before we 22 for.
23 ever made any loans. 23 Who calculated, you know, that discount? ;
24 Q Andwho was your lepal counsel? 24 A Well, ivs fairly well kiown in the investinent
25 A Buoker Donelson. 25 world that if you have an illiquid investment, n non-
Page 131 Page 133}
1 Q And previously you mentioned g name. Wasit— | 1 majority position, that you're going 10 get -- today,
2 A TonyaGrindon. 2 evenina good environment, you're going to give probably |
3 Q SoTonya Grindon at Baker Donclson? 3 a30ord40 percentdiscount. Weactually confirmed this. |
4 A Weconsulted. 4 with a number of valuation:finms in the United States, i
5 Q _And did they give you advice on-this Joan 5 andthat's today: :
&  jssuc? 6 Now, if you talk about an asset that isin
7 MR. SHERMAN:. I'm going to object because 7 somewhat of a stressed situation, which is what this
8 thot's osking a question on atiomey-client privileged | 8  would have been, then you're probably going to have to
9 communications. And aswe talked about earlier, | think 9 apply another 20 or 30 percent discount, and then if you
10 _youcaonaskthe subject, if it was discussed, bul if 10 1ake into account the environment thal we're in, you're ;
11 you're going to usk, "Did you get advice?" that gets into, 11 probably adding another 20 percent, so you're down to
12 _thediscussions. 12 probably 70 or 80 percent.discount, -
13 So 1 swould instruct you not to-answer that 13 if we even could have gotten it. 1 frankly
14 question. 14 dop'tihink — I'm not sure we could have even got that
15 BY MR. DANIALYPOUR: 15 discount.
16 Q On what basis did you declde that it was okay 16 Q Sowas there anyone at CEC who netuslly :
17 teissue foans to the ECP Funds? 17 ealeuiated what the potentisl loss would have been?
18 A ThePPM allows us to obiain credil 1o make 18 A Wedid. s
19 loans, o obtain loans for the Funds. And then in 19 Q Whodidit?
20 addition to the consultation we did with our legal 20 A Qur financial staff, my CFO. ;
21 counsel. 21 Q Andwho was that? d
22 Q Anything clse? 2z A Atthat time, it svould have been 1 believe Neil :
23 A No. 23  Hwang .
24 Q Wasthereany effort to get n loan from an 24 Q Andare youaware of any documentation that E
25 outside party, maybe not a bank, but s eredit unfon or 25  memorlalized this analysis? ’
34 ({(Pages 130 to 133)
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MR. SHERMAN: At what point in time?

BY MR. DANIALYPOUR:

Q Did you ever author the Form ADVs?

MR. SHERMAN: You mean him, personally?

MR.DANIALYPOUR: Yes, personally.

THE WITNESS: 1 would roview them, They were
prepared in connection with consullation of cwr outside
counsel.

BY MR. DANIALYPOUR:

Q Dhdn't you sign some Form ADVs?
A 1belicve so.
Q Who historically has had the Job of actually

Page 267 Page 269

1  wasaquestion about whether the special purpose 1 A Tiwould be the chisf compliance officer.
2  vehicles, Highwater Investment Partners, EOG and EIP, 2 Q And what was the purpose of the review that yoo
3 whether they were ever sabjest to a surprise mxaminatlon. | 3 condurted?
4  Doyouunderstand — 4 A Justsothat | was familiar with it end if
5 MR. DANIALYPOUR: Aciuslly, [ think the 5 there were any changes that were made, § was made aware
€  question was whether any of the ECP fands were subject 1o 6  ofthose.
7  aswpisc cxaminstion. 7 Q Dld you ever make sny changes yourself fo the
8 MR. SHERMAN: 1 think you said by an auditor or 8  Form ADVs?
5  accountam? 2 A Not that wasnl\ signed off by owr cutside
10 MR. DANIALYPOUR: Right, by any suditor or 10 counsel.
11 gecountant. Anyone, 1 Q Sowasone of the purposes of your review to
12 BY MR. HINSON: 12 delermine whether what was io the Form ADY was aceurate?
13 Q Do you understand what a surprise examination 13 A 1 would review it just for, you know,
14 Is? 19 guthenticity and fectuzl information but, egain, all of
15 A Yes 15 the form wes ultimetely signed off on by our outside
16 Q What is your understanding of whal a surprise 16 counsel.
17 examination Is? 17 BY MR. HINSON:
18 A Ifsen examination that occurs without any 18 Q What doyou mean, signed off?
19  advance notice, 19 A Well, before we submitted #t, we would submit
20 Q Inthe conlext of 2 surprise examination of the 26 the find copy to them and they would -
21  ECP funds, do you understand what we are referring 0?7 |21 MR. SHERMAN: Without getting into
22 A Yes, it would be an examinstion withowt any 22 _ aomey-client privileged communications.
23 prior notification by the uprise examiner, 23 THE WITNESS: - give us their final approvel.
24 Q Are you aware of a rule that Is generally 24 BY MS. ORIORDAN:
25 referred to as the cuslody rule? 25 Q Soyondid make changes fo the Form ADY over

_ Page 268 Page 270
1 A Generally, Pve heard of it and P aware of 1 tme, you personally?
2 different aspecis of it. 2 A No, I never ~ that's what I said. [ dont
3 Q Are you aware that the custody rule requires an 3 recall ever making any changes. 1 would review it If
4 annual surprise examioailon, which is an unannouaced 4 there were —~ look for any changes that were made, just
5  examination of the asscts that are usder management? 5  forthe facts and information that was in the Ferm ADV,
6 A I'mnotaware of that, 6 justsol was familiar with it.
7 BY MR. DANIALYPOUR: 7 Q Didyou ever note any Insceuracies in the Form
B Q Can you reeall  anyone at CEC ever eontracted 8 ADY that you reviewed?
9  with any sudiior or on accountant for a surprise 9 A Tdon'trecall
10 examination of the ECP funds? 10 (SEC Exhibit No, 20 was
11 A Tcan't say for sure. 11 referred (o)
12 Q Whoauthored the Form ADYs? 12 BY MR. DANIALYPOUR:

RS
@~ oW e W
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25

creating the Form ADVs since 20072

Q 1am handing you what has previsusly been
marked as Exhibit 20, Please take a moment to review
Exhibit 20. I think that's Tab 5.

Do you recognize Exbibit 207

A Yeah, it appears to be the ADV, the application
for registration.

And yon signed Exhibit 20, didn't you?
Are you saying my signature is in here?

You can turn to page 37 of 49,

Okay.

Do you see your signature?

No.

Okay, do you see a typewritten signatore?
— e -
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Page 307 Page 309
I Q And do you recall anything more specific aboot 1 MS. O'RIORDAN: ‘Ss, counsel, &5 it your
2 expense allocations for how - Jike the /70 split that 2 position that Mr. Riggs being present during
3 wewere talking sbout yesterday? Do you remember any 3 conversations with counsel, there is still a privilege to
4  discussions with Mr. Riges about that? 4 thot conversation?
5 A Yes. 5 MR. SHERMAN: There may be, dependingon —~1
6 Q And whatdo you recall from those 6 mean, I don't have every e-mail and every conversation.
7  conversations? 7 And I think it's impossible 10 say here today that if
3 A Well, that was the genesis of the whole 8  there wasarole that he undertook doing one thing
9 discussion, is how expenses should be allocated, g specific and whether Ms. Grindon esked him to panticipaie
10 Q Solneed:you fowalk me through those 10  orotherwise depending on the situation, 1 can't spesk to
11 conversations. How often did you talk te Mr. Rigps about |11 everything.
12 the 70730 sptit? 12 So we're talking generally, in generalities of
i3 A Again, | don't remsember specific conversations. 13 conversations from four years sgo. So I could say there
14  Andes] staicd before, the conversations that | was 14 could be a situation where, once ] analyzed the esmails
15  involved in were sporadic. They would = you know, had 15  orwhatever there was, where attorncy=client privilege
16 mege onaconference call. He would be in the office 16  conld be claimed. But I can't speak — I can't say one
17  andthey have a discussion with him and they would ask me 17  way orthe other.
18  tojoin. But] don't recall the specific dates or 18 MS, O'RIORDAN: But we're not talking about
15 anything else, other than it was o discussion about the 19  e-mails, We're talking about conversations,
20 cxpense allocation. 20 MR. SHERMAN: Well, conversations. | mean,
21 MR. SHERMAN: And just lo prescrve the record, 21 well, if there is a specific situation and a specific
22 wothecxtentthat is any conversations thatincluded 22 discussion, I would have to assess il on an individual
23 counsel, there is a good faith argument that those vwould 23 hasis. ]can't make a general comment. I'm saying that
24 becovered by atiomey-client privilege., And 5o I'm just 24 there could be conversations that have a good faith
25  pgoing to object to the extent you were trying fo infer 25 argument that attorney-client privilege applies.
Page 308 Page 310
1 conversations that — 1 know you didot say it, but infer 1 MS, O'RIORDAN: Even when Mr. Riggs was
2 conversations that included counsel and Mr. Riggs. 2 preseat?
3 BY M5. ORIORDAN: 3 MR. SHERMAN: Yes, because he was part ofa
4 Q SoMr. Riggs was the Independent suditor for 4 discussion — he could be asked to be partof'a
5 CECand the ECP funds, right? 5  discussion. You nsked a general question about in his i
6 A That's corecl, 6  roleasanindependent auditor. Butyou asked him before
7 Q Did bie hnve soy employment role nt CEC or ECP? 7 possibly other roles that were not in connection with his
8 A Was he an employee? Is that what you're 8  role, you know, possibly as ~1'm just saying I'm
9 asking? 9  puessing. ButIwasn't there, so I can't make a specific
10 Q Yeah, was hean employee? 10 statement that theie can't be a possible time where
11 A No. 11 attomey-client privilege could be claimed when Ms,
12 Q And what other services other thon audit 12 Grindon was on the phone with Mr, Riggs. 1 just can't
13 services did Mr. Riggzor his firm provide o ECPor CEC? |13 soy that.
14 A As]stated before earier, he provides 14 So I made a general comment that ¥m preserving
15  services ps it pernains to the quarterly report that we 15  anobjection o the extent & specific discussion comes up
16  doand the valuation of those ethanol assets, 16  alsome point that we want (o talk about and it tumns out
17 Q And, I'm serry, what quarterly report are Yoo 17  afler reviewing it that there's an sttomey.client
18  referring to? 18 privilege commuimication that can be claimed. That's all
13 A  Curquarterfy investment report. 19  [I'msaying.
20 Q Okoy, and is thatino bis role as yoor 20 MS. O'RIORDAN: Are you instructing him not fo
21 Independent anditor? 21 answer any questions at this point?
22z A Tmsomy? 22 MR. SHERMAN: No.
23 Q Isthat o Mr. Riges's role as your independent 23 BY MS. O'RIORDAN:
24  suditor? 24 Q Okay, so for conversations —
25 A Yes, he reviews our valuation, 25 MR. SHERMAN: Becauss we're talking gencrally,

23 (Pages 307 to 310)



Page 311 Page 313
1 bytheway. 1  allocations, whether or not Mr. Riggs pariicipated in
2 MS, ORIORDAN: We are talking generally, but 2 those discusslons or not?
3 I'mgoing to now nsk the more specific question, so then 3 MR. SHERMAN; Without getting inlo any
4  we can bring up the topic. 4  sttomcy-client privileged communications.
5 MR. SHERMAN: To the extent he remembers a 5 THE WITNESS: Repeat your question. T didn't
6 specific discussion. 6  really understand.
7 BY MS. O'RIORDAN: 7 BY MS. ORIORDAN:
8 Q So, can you convey to us what was discussed 8 Q Sure, I'm Just trying fo make sure [ understand
9 with Mir. Ripps when your counsel was present? 9 your testimony. So are you saying that you cannot
10 A Specifically? 10 remember In your consultations with counsel regarding
11 Q Generilly, 11 expense alioeation, what meetings Mr. Riggs was present
12 A Aslsaid, gencrally, it was around the 12 and those meetings he was not present for?
13 allocation of expenses. 13 A No,
14 Q Do you remember In any of those instances in 14 Q  Is there anything that would help refresh yonr
15  which Mr, Riggs was present, if your counse] sald, you 15 memory about that?
16  know, those expenses, this ic pood to allocate this way? 16 A Tdon't -1 don't know how | would do that.
17 A 1don't remember specific discussions but we 17 BY MR. HINSON:
18 made every good faith effort to ensure that both our 18 Q  Are there meeting notes, minutes?
19 anditors and our outside counsel were supponive of what 19 A No.
20 weweredoing 20 @ Doesanybody take notes at these meetings?
21 Q Andwhat was the reason for having counsel on 21 A I--1mean, I don't think — | mean, apain,
22 the phone or present when youwere consulling with Mr. |22 we're in conversations with our outside counsel,
23  Riggs about expense allocations? 23 auditors, you know, constantly. Anditmaybea
24 MR. SHERMAN: Without gefting inio the specific 24 two-minute phone call, it may be a 10-minute phone call.
25  conversafions. 25  1mean, there's just — you know, I just remember
Page 312 Page 314 |
1 THE WITNESS: Well, justto have herweighin 1 penerally speaking, we have discussions with our auditors
2 onhow we were doing things. 2 about this on an annual basis and during the year,
3 BY MS. ORICRDAN: 3 Sometimes discussions would involve our oulside counsel,
4 Q Soitwasto provide advice? 4 but it's not obviously all the time, not even close lo
5 A Well, I mean, call it whatever you want. [ 5 allthetime,
6§  mean, we have our owside counsel weigh in on everything 6 BY MS. ORIORDAN:
7 wedo. Imean, I'm on the phone with her a lot 7 Q Sowhat do you remember your counsel advising
8 Q Andihat includes conversations with Mr. Riges, 8 _younhout expense allocations?
9  youhave counsel on the phone? L MR. SHERMAN: Objection, and 1 would instruct
10 A 'Well, no, I have — we have conversations with 10 you nol lo answer,
11 Mnr Riggs without our counsel on the phone. 11 MS. ORIORDAN: Okay, we're going to have to
12 Q Right, but some of the conversations with Mr, 12 have adiscussion about this. We can do this aflerwards,
13 Riggsdoes include your counsel, correct? 13 Bulit's your burden to prove privilege and that the
14 A Tthasin the past, yes. 14 privilegeapplics. IMhe can't remember who was present
15 Q Okay. And then is it my understanding thatyou |35 when, but he does know Mr. Riggs was present duwring
16  abso consulted with your counsel without Mr, Riggs's 16  conversations with counse] —
17  presence regarding expense allocation Issues? 17 MR. SHERMAN: You had made a general comment
18 MR. SHERMAN: To the extent you remember, 18  obout — do you remember generally sbout what your
19 THE WITNESS: What's that? 19  counsel advised You're saying my burden 1o prove that
20 MR. SHERMAN: To the extent you remember. 20 there's aftomey-client privilege. We're talking sbout a
21 THE WITNESS: Yesh, I could have: I just don't 21  general concepl. And right now you just asked hima
22  remember. 22 straightforward question of if — what did your counsel
23 BY MS. ORIORDAN: 23 advise you on expense allocations. He said that there
21 Q Soyoucan't remember one way or another if, in were sometimes when be tatked to his counsel separately.
25  your eonsultations with counsel regarding expense MS. ORIORDAN: Yes, but he snid also that he
24 (Pages 311 to 314)




MR, DANIALYPQUR: We're on the record at 1252,

Page 315 Page 317 |
1 could not remember or distinguish those times he did and 1 BY MR. DANIALYPOUR:
2 those times he didn't. 2 Q M. Brittenham, during this break, did you have
3 MR. SHERMAN: Right now, I'm going to instruct 3 any substantive conversations with anyone from the Staff?
4 my client not 1o answer. 4 A No.
5 MS. ORIORDAN: Okay, so we will have 10 deal 5 Q Did anything bappea duriog the break that would
6 with this later and we will just bring your client back 6  keep you from giving your best testimony today?
7 at some point in time 1o try and address this issue. 7 A No.
8 MR. SHERMAN: Well, we can also 1alk -1 can 8 Q Okay. Who at CEC would make the decision as to
9 alsotalk with - we can have a separate discussion where 9 whether a particular ECP fund would pay out a dividend
10 Tcantry to figure this out while we're here so that we 10 distribution to the limited partners?
11  don't have to come back. 11 A Well, as a group decision between myself and
12 MS. O'RIORDAN: Okay, fair enough. 12 the CFO and sometimes the controller.
13 MR. SHERMAN: Because I don't think, quite 13 Q Did the ECP funds have a tiered structure in
14 frankly, of everything else that happened, I don't think 14 terms of how dividend distributions would be made to the
15 for some questions specifically on this one issue people 15  limited partners?
1€  haveto be flying back to LA for onc question or two 16 MR. SHERMAN: Objection to the extent ticred
17 questions. I'm willing to work with you, I'm just 17 structure is not defined,
18  wying to preserve and [ have the right to preserve. But 18 THE WITNESS: Yeah, 1 don't understand the
1% I will iry to figure this out while we're here. 19 question. Somy.
20 MS. O'RIORDAN: That's fine. 1 don't have any 20 BY MR. DANIALYPOUR:
21  more questions on that, 21 Q Okay, Is there any kind of description in terms
22 BY MR. HINSON: 22 ofhow a dividend would be distributed to the limited
23 Q Mr. Brittenham, do you take notes during 23 partners, in terms of the extent of the dividend
24  meetings? 24  distributions to the limited partners?
25 A Sometimes, I do. 25 MR. SHERMAN: Do you mean how or when?
Page 316 Page 318
1 Q And how do you take those notes? 1 MR. DANIALYPOUR: How.
2 A With my hand. 2 MR SHERMAN: Like the process of?
3 Q Inanotebook? 3 MR. DANIALYPOUR: The process, yes.
4 A I'will just write it down on a piece of paper. 4 THE WITNESS: You mean like was it by check or
5 Q And do you save those pleces of paper? 5  wire?
6 A Sometimes. 6 BY MR. DANIALYPOUR:
7 Q Typically, how do you save them? 7 Q No. So bow would it be decided bow much a
8 A What do you mean? 8 [limited partoer would receive as part of a distribution?
9 Q Do you put them in a file folder? 9 A Oh, generally speaking, if — as long as we hed
10 A [ will just put them in one of my drawers in my 10  sufficient reserves in the fund, as I said I think
11  deskinafile. 11 yesterday, we try to kecp 30 months of reserves in the
1z Q And are there times in which you do net 12 fand. Anything above that, we would distribute.
13 mainiain those notes. 13 Q Okay, would all of shat go to the lmited
14 A Yeah, I will go through them on an — you know, 14 partners?
15  just periodically and look at them and ifit's something 15 A Yes. Unless,of course, carried inierest pay
16  Idon't needto keep. But I don't keep a loi of them, 16  part of that to the gencral partrer.
17  though. Because [ don't take alot — [ don't take a lot 17 Q Oblay, so did the ECP funds have a siructure
18  ofnotes. 18  where each fund would bave a preferred return that would
19 MR. DANIALYPOUR: Okay, we're goingto gooff |19  initially go to the limited partners?
20  the record. Itis 11:47. 20 A Yeah, many of our funds do have a preferred —
21 {Whereupon, at 11:47 a.m., a luncheon recess 21 well, we call it ~ it's not & — we call ita hurdle
22  wastaken.) 22 ne
23 AFTERNOON SESSION 23 Q Okay.
24 (Ms. O'Riordan is not present.) 24 A Yeah, And it varies from fund to fund and
25 25  there are some funds with no hundle rate.

25 (Pages 315 to 318)
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1 MR. SHERMAN: Same objection as before. 1 clenrdyto Series A.

2 THE WITNESS: Thal's comrect. 2 BY MR. DANIALYPOUR:
3 MR. FURMENTO: Is not — I'm sorry. [haveto 3 Q Wasasimilar letter sent lo investors in the

4  object. 1am looking ot this thing and I'm reading it as 4  other ECP funds?

5  Enplish sentence, and it scems to me that reserves and 5 A I=Tdon'trecall

6 disbursements are treated the same way and therefore they 6 Q Sodo you know if any investors in any olher

7  are deducted from available receipts in order o come up 7  ECP funds other than Series A may bave received this

8  lothe definition of distribulsble cash. 8  letfer?

9 Now i 1 undersiood what the two of you were 9 A 1--you know, ask Jonathan Henness; ] just
10  saying, it sounded as though you were saying just the 10  don't remember. It seems to me that there were several
11 opposite, which doesn't make sense lome. Becamsetha's |11 series where this was done incomrectly, as | recall. But
12  not what the sentence says. 12 apain, I can't say for o hundred percent certain,

13 THE WITNESS: 1 just want o make one point 13 Q And so based on this new distribulion
14  also. Whenve went through this process at the end, we 14  ealeulation, did the limited partners owe any of their
15  did have our outside counsel review the PPM inconneclion {15 distribution back fo the general partner?
16  with this letler from Gary Ripgs. 16 A No,
17 MR. SHERMAN: Without getting inlo 17 Q Sowhatwas the result of this change in
18  anomey-client privilege. 18 distribution calculation?
19 BY MR. DANIALYPOUR: 19 MR. SHERMAN: Objection, vague.
20 Q You're referring to PPM, but you're — 20 THE WITNESS: When you say what was the result,
21 MR. SHERMAN: Yousaid PPM. Thisis — 21  what doyoumean by that?
22 THE WITNESS: I'm somy, LPA. 1apologize. 22 BY MR. DANIALYPOUR:
23 BY MR. DANIALYPOUR: 23 Q Sothere was this change in distribution
24 Q Okay. And Exhibit 56, was it sent to all 24  coleulation and a letier senl. Was this change in
25  investorsof Series A? 25  distribution calculation retroactively applied?
Page 336 Page 338

1 A Yes. 1 A Well, I'm not sure | understand what you mean

2 Q Andwhosent that letter? Who sent what's been 2 by retroactively applied.

3 marked as Exhibit 56 to the limited pariners of Series A7 | 3 Q Do you know what retroactively applied means?

4 A You mean physically who seat it? 4 A Yes, but there is no — you can't retroactively

5 Q Yes. S5 apply this. I mean, the reserves are what they are, We

6 A 1think — I don't kmow for sure, Normally, 6  did - yes, the calculation did go back and take into

7 that would have been sent out by our chicf compliance 7 account those reserves thal were nol used in the

8 ofTicer, Pat Black. 8  calculation of the rate, for sure,

o Q Soltwassent internally by CEC, then? 9 Q Okay, so based on going back and calculating
10 A You know something? [ have 1o retract that, | 10 the reserves, did CEC believe that the limited partners ||
11 can't remember if it was sent by Gary Riggs's office or 11 were overpaid?

12 ouroffice; 1 just don't remember. 12 A Yeah, bused onthat. So now you've got anew

13 Q Now, this change in distribution methedologyor |13 calculation, you've got a new numerator from which to

14 caleulation, was it unique to Series A or did it apply 14  calculate the hurdle rate,

15  for the other ECP funds? 15 Q Okay, so this correcied distribution

16 MR. SHERMAN: Objection to the ferm used, 16  calculation, it didn't just apply going forward; it was
17  change. 17  applied retroactively?

18 MR. DANIALYPOUR: Your client testified that iB A That's comrect, ebsolutely.

19 this was a change in distribution methodalogy. 19 Q Olay, so based on that new calculation, how

20 MR. SHERMAN: [ think the Ictier specifically 20  much did CEC consider that the limited pariners were
21 sayscomection. And you didn't say based on what he 21  overpaid?

22 testified. Sol'm justirying to be specific snd Ican 22 A 1dont remember.

23 only guess, because you didn't specify. 23 MR. SHERMAN: Objection. For Series A?

24 THE WITNESS: Well in this, this is the 23 BY MR. DANIALYPOUR:

25  document ] just gave you, then this would have been sent 25 Q ForSeries A. I

30 (Pages 335 to 338)
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Page 62 Page 64
1 management monitor foe and comulated interest. And then 1 A No.
2 revolving credit~ scrually, 1 flip thet around real 2 Q Whowas?
3 quickly. Ifwego to the far right, accrual of monitor, 3 A To the extent that I know, it was Scotl
4 isthe summary of all monitor fees. 4  Brittenham and our legal cotnsel,
5 Q I'msorry,isthe what? 5 (SEC Exhibit No. 139 was marked
& A The summary of all monilor fees, 6 for identification.)
7 Q Okay. 7 MR. DANIALYPOUR: I'm handing you what has been
8 A The acerual of management is the acerual of all 8 marked as Exhibil 139, Please take 2 moment {o review
9  management fees. And then the sum of all other oolumis, 9 Exhibit 139. I printed Exhibit 139 fom{j
10  which is allocated dircet credits and sccumulated 10 Thistime the workshect 12k i5 *2012."
11  intercst, is the revolving credit balance. 11 MR. BUTLER: I'msomy, Couldyougiveus the
iz Q [I'msorry. Canyou explain what the revolving 12 Balesnumber again.
13 credit column s again? i3 MR. DANIALYPOUR: Sure.
14 A Sure. Sothere are two general kinds of 14 MR. SHERMAN: Ies [ 1s thatrigh?
15  revolving aredit or owed expensss. So there are cerlain 15 MR. DANIALYPOUR: Right
16  onesthat are done on a pure accrual basis, which are 16 MR. BUTLER: Okay.
17  non-interest bearing, and that is the management fet and 17 MR, DANIALYPOUR: And the worksheet tab was
18  the monitor. And that's why it says accrual management 18 2012 Andfor 138, think I said it, but I'm notsure,
19  and accrual monitor. The remaining are done on an 19 butthe worksheet tab was ~ Fm sorry, 'msony, |
20 interest bearing basis. So te revolving creditis the 20 madeamistake. For Exhibit 139, it is [ bt its
21  sum of allocated expenses, direct expenses netted against 21 the"Summary-Serics” worksheet tab that was printed.
22 any credits and with the sccummlated interest to add on 22 ‘Whereas, for 138, it's the 2012 worksheet tab that was
23 1op. 23 printed.
24 Q Now has it always been the case that management |24 MR. SHERMAN: Can you repeat the last an, the
25 fees and monitor fees were notsubject toinferest? 25 1391mesn?
Page 63 Page 65 |
1 A No. Originally they were treated as part of 1 MR. DANIALYPOUR: Yeah. 139isthe
2 the inlerest bearing balance. 2 Summery-Serics worksheet tab.
3 Q And when was that change made? 3 MR. SHERMAN: And just to be clear, for the
4 A That change was made, to the best of my 4 record, that was an Exce] document that had alabel on
5  knowledge, in roughly September/October 0f 2012, And 5  thefile name and when you opeaed it, it had different
6  they were removed in - basically everything that had 6  tsbs. Andthen you printed off different tabs under the
7 beencharged on them had been removed. 7  same Bates number,
] MR. SHERMAN: For both management and - ] MR. DANIALYPOUR: Right. So the different
9 THE WITNESS: For bothmanagement and monitor | 9 sbs, 'm referring fo them as worksheet tabs.
10 fees. 10 MR. SHERMAN: Right. Okay.
11 BY MR. DANIALYPOUR: 11 MR. DANIALYPOUR: So 138 is worksheet tab 2012,
12 Q You mean it was retroactively? 12 139 isworksheet tab Summary-Serics.
13 A Yes, retroactively stated. 13 MR. SHERMAN: Okay.
14 Q And whywas that decision made to retroaetively |14 BY MR. DANIALYPOUR:
15 notcharge interest on the mansgement fee and the 15 Q Ohay. Mr. Henness, do you recopolze
16  monitoring fee? 16  Exhibit139?
17 MR. SHERMAN: To the cxient you know. 17 A Y
18 “THE WITNESS: To the extent that I know — 19 Q Okay. What s it?
19 MR.SHERMAN: Amid the legal attomey-client 19 A Thisis the sume summary we saw in Exhibit 138,
20 privilege. 20  but there are some additional lines af the bottom that
21 THE WITNESS: Yeah, Without getting into legal 21 break it out by series that arc invested in it says ABE
22 attorney-client privilege, it was a decision that Seont 22 only, whichis Advanced BioEnergy, LLC, And theatit
23 Briftenham made in the best interests of our investors., 23 further breaks that out acconding to the major investment
24 BY MR. DANIALYPOUR: 24 entitics. The top onc, EIP only, is the Ethancl
25 Q  Wereyou involved in that decislon? 25

invesiment partners conduit, and then afier that, it has

T
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Page 74 Page 76§
1 whether— with respect to asking or not askiog mited 1 specific, be had just said, you know, he generally had a
2 partoers to coasent to this amendment (o the Hmited 2 discussion of whether it needed to be disclosed or not.
3 partoership agreement? 3 BY MS. ORIORDAN:
4 MR. SHERMAN: Objection. Calls for & legal 4 Q Withcounsd.
5  conclusion. 5 A With counsel.
6 THE WITNESS: These are disclosed in the 3 Q With anyone else?
7 audited finencials. 7 A Notthat I'm aware of.
8 BY MS. ORIORDAN: 8 Q And did Mr. Briftenbam just mention that to you
9 Q What are disclosed In the audited financials? S on his own sul sponie or was this in response toa
10 Fmsorry. 10 guestion that you had?
11 A The revolving eredit loans. 11 MR. SHERMAN: To the extent you know what sui
12 BY MR. DANIALYPOUR: 12 sponle means,
13 Q Right. Butyou just testified that you acted 13 THE WITNESS! Yenh. Can you define what that
14 ingood falth pursuant lo your disclosure oblipations. 14 means?
15  I'm asking what is your basls for saying that? 15 BY MS. O'RIORDAN:
16 A Those are GAAP disclosures, 1have hada 16 Q Sure. Ican define sul sponte very easlly, Is
17  discussion with the CPA since F've been in charge. They 17  thissomeihing that Mr. Brittenham just blurted out to
18 weredisclosed, and the financials want to know it was 18 youout of the blue or was this in response fo n
19  declared. Andso when we have a new note declared, we 19 conversation thot you were having that he sald that he
20  disclose them in the financials as well. 20  had talked to counsel about?
21 Q Baot otber than the financials, did you ever 21 MR. SHERMAN: To the extent you recall
22 thiok that maybe limited partnership consent wasrequired |22 specifically.
23 forthis amendment. 23 THE WITNESS: To the extent | recal]
24 MR SHERMAN: Objection. 1 think it still 24 specifically, it was just something thet he had mentioned
25  calls foralegal conclusion. 25  while | was getting him to fill the documents out.
Page 75 Page 77
1 THE WITNESS: To the extent thal I aware, we 1 BY MS. ORIORDAN: :
2 were acting in good faith and complying — or in 2 Q Soltwasn't in responsc to a question you hnd?
3 compliance with our disclosure obligations, which would 3 A No. ;
4 beadiscussion with Scott Brittcnham and legal counscl. 4 BY MR DANIALYPOUR: ;
5 BY MS. ORIORDAN: 5 Q Sticking wilh Exhibit 121, please turn to i
6 Q And did you actually have legal — discussions 6 | 2o you recoguize the document that starts
7 with legal counsel regarding the disclosure? 7 oo of Extibit 1212
8 A ldidnotpersonally. , 8 A Yes. i
9 Q_ Okay. 9 Q Andwhatls that?
10 A Iwas primarily preparing the loans. , 10 A This is the written consent 10 amend the LPA, I
11 MR. SHERMAN: Clarification. Revolvingeredit {11 Q Okay. And did you simbarly — |
12 THE WITNESS: Revolving credit, yes. 12 A This was e form document provided by legal
13 BY MS. ORIORDAN: 13 counsel. i
14 Q Sowhen you said that there were discussions 14 Q That you completed for Mr. Brittenham's .
15  with counsel, what are you basing that knowledge on? 15  sigoature? ;
16 A General discussions with Scott Brittenham where 16 A Yes i
17 he jusi kind of alluded to discussion with counsel. 17 Q Olkay. And according to this exhibit, it says i
18 Q And what do you mean by alluded to? 18  thatthe manager Is relying on Section 14.2 of the LP i
19 A Hesaid it generally in the conversation. 19  agreement to amend it without consent. Is that right?
20 Q And canyou just be more specific about whathe |20 MR. SHERMAN: Are you asking him if that is i
21 sald? 21 whatitsays? :
22~ MR SHERMAN: Without getting inio the 22 BY MR DANIALYPOUR:
23 specifies of what legal discussions from atlomey-client 23 Q Jsthat your understandiog?
24 privilege. 24 MR. SHERMAN: Of what it says?
25 THE WITNESS: Without gelting into anything 25 MR DANIALYPOUR: Yes.
20 (Pages 74 to 77)



Page 302 Page 304
1 Q 1just want to know, you knaw, what change 1 soriofsimple questions,
2 occurred. Wastherea chanpge that occorred In the 2 And I just want fo talk about the very first
3 distribution, you know, provisions of the limited 3 part. It saysIn Exhibit 85, not any amendments, Exhibit
4  partnership agreement for Serles A? 4 85, Itsays, "Return of Capital and Costs. First, 100
5 A Are youasking me, is there an smendment? 5  percent to suck limited partoer until such Hmited
6 Q Is there an smendment to the distribution 6  partner has received, pursuant to this clause, 6.2(C)(1,
7 provisions of Series A? 7  cumulative distribuilons atiributable to all realized
8 MR. SHERMAN: Objection. Vagucasto 8  investments in amount equal to the sum of such limited
9  “distribution provisions.” 3 partaer's capital contributions and such limbted
10 THE WITNESS: Yes, there is an amendment 10  partoer's pro rata share of all amounts applicd to the
11 sining in front of us that is the amendment you're 11  paymentof partucrship expenses.,” Do you sce thai?
12  1alking about, 12 A Yes,
13 BY MR. HINSON: 13 Q Okay. And then on Exhibit 105, it says that,
14 Q What's your understanding of the effect this 14 "Section 6.2(C)(1) of the partnersbip agreement s
15  amendment had on the lmited partuership agreement? |15 deleted in js entirety and in leu thereof replaced,
i6 MR. SHERMAN: Ifany. 16  "Return of Capital, first, 100 percent to such Hmbted
17 THE WITNESS: The undersianding that was | 17 partner until such Iinited partner has recelved, pursuant
18 communicated to me was that it would have no effect; it 18  to this ciause, 62(C)(I}, cumulative distribations
19  wasjustclosing a circular loop. 19  anributable to all realized investments In an smount
20 BY MR. HINSON: - 20 equal to such limlied partoer's capital contribution.”
21 Q What was yeur understanding of the circular 21 So it docs oot appear that the [imited partner
22 Tloop? 22 isableto eapture thelr pro ratn share of sl amounts
23 A _ That was the only understanding that | had, was 23 applicd to the payment of parinership expenses. Do you
24 that there was a circular loop, that this was coming from |24 rend that differently?
25  pdiscussion that Seott had with legal counsel and would 25 MR. SHERMAN: Objection. Are you asking him to
Page 303 Page 305 !_i
1 close the circular loop. 1  ipterpret the document penerally or just what the
2 Q Did you inquire as to what the eircular loop z  difference between the provisions are?
3 was? 3 THE WITNESS: 1can read you the differences,
4 A No, pursuant to discussions that Scott had had 4 [puess--are yousaying do 1read it differently. Are
5 _wilh lepal counsel. . 5  yousaying, do i understand it differently?
6 MR SHERMAN: Without getting into any [ BY MR. DANIALYPOUR:
7 atlomey-clicnt privileged communications. 7 Q Do you understand it differently?
8 BY MR. DANIALYPOUR: 8 A From the understanding that was communicated to
9 Q Turn to Exhibit 85 again. 9 me, this was purcly an adjustment o close a ciscular
10 MR. SHERMAN: Which ene is that again? Is 10  loop, and that is the understanding that 1 bave, Qibier
11 that A? 11  thanthat, | wasn't involved in the discussions.
12 MR. DANIALYPOUR: That's the first document |12 Q Have there been distributions of cash
13 behind Tab A 13 attributable to a disposition since you have beenat
14 THE WITNESS: Isthere a paticular page? 14 Clean Energy Capital?
15 BY MR. DANIALYPOUR: 15 A Tomy knowledpe, no, there have not.
16 Q  Yes,so Lthink it would be page 29, Okay. 16 Q Did the partnerships, any of them, In the ECP
17 So is Section 6.2(C) the section that describes 17  funds, scll their interest in Advanced BioEnerpy?
18  distributions of distributable cash atiributableto a 18 A They effected into a partial sale of the assets
18  disposition? 19  of Advanced BioEnergy. They still own their same amount
20 MR. SHERMAN: Areyouaskinghimtoreadthe |20  ofthe same assels that are lefl, | guess, inthe field
21 document, because you just read what it says. 21 orinplay.
22 BY MR. DANIALYPOUR: 22 Q Sowhen they sold their interest partiaily, did
23 Q [ am asking you if that's the section. 23 they receive enough cash as part of that sale to make a
24 A Yes, itis. 24 distribution?
25 Q@ These aren't hard questions, okay? These are |25 MR. SHERMAN: Objection. Distribution to whom?

7 {(Pages 302 to 305)




8 (Pages 306 to 309)

Page 306 Page 308§
1 BY MR, DANIALYPOUR: 1 A Notinrelafion to this amendment.
2 Q Tothe imited partners? 2 Q ‘Thatinvestorthat you just mentioned, what.
3 A Certain series did. 3 seriesisheinvested in?
4 Q OKkay, so there have been distributions 4 A Tothe best of my knowledge, it was Series C.
5  aftributable toa dlspo&ition?' 5 Q And which amendments did be question whether
6 MR. SHERMAN: Objection as to the term - 6  there was ~whether it was appropriate or not
7 vagie. Vagueasto theterm "disposition.” 7 _approprinte to get Himited partner consent?
8 THE WITNESS: In'discussions with Jegal 8 A Ttwould be the same amendment that we have in
S counsel, they 9 front ofus, but for Series C.
10 WRMAN' Without getting into privileged 10 Q Canyourepeat his name again?
11  communications. 11 A Itshiould have been Fred Langley.
12 THE WITNESS: Without petting into privilege, 12 Q Langley?
13 they advised that itwas actually s distribution of 13 A L-A-N-G-L-E-Y,:ifl can spell it correctly.
14  distributable cash, because there were assets stillin 14 Q  And how did he find out about this amendment?
15 ‘play;and not a distribution of disposition. 15 A Ibelieve his - we were looking at evaluating
16 BY MR. DANIALYPOUR: 16  apotential sale of Series C and, to the best of my
17 Q Okay; and was there any limited partnerconsent |17 knowledge; his lawyer had requested the updated LPA with ;
18 received for this amendment, Exbibit 105, 18 any amendments before a sale discussion. i
1% MR. SHERMAN: To your knowledge. 19 Q So after this amendnient was made, was there any
20 BY MR. DANIALYPOUR: 20  general notice glven out to the Series A Investors or the
21 Q Everything Isto your knowledge, In'case—1 21 Series Cinvestors? ’
22 know.youratforney likes to chime in, you know, every 30 {22 A Tothe best of my knowledge, no. i
23 secondsorso. Butifit'snot clear to you, let me make 23 Q Did you ever object to this change in the :
24 itclear, it's to your knowledge; it's not to Mr. 24  distribution provision of Section 6.2(C) that was made by
25  Hinson's knowledge; it's not to the eourt reporter’s 25  thegeneral partner?
Page 307 Page ‘308 §
1 knowledge. It'sto your knowledge. Is thatelear? 1 A No, per my understanding that it was just I
2 A Yes. 2 closing a cireular loop in the distribution calculation. g
3 Q So,was there limited partner consent received | 3 Q Did the CCO at the time object to this change i
4 forthis amendment that's reflected in Exhibit 1057 4 jathelmited partnership agreement without any limited i
5 A Tomyknowledge, no. 5  pariner consent? i
6 Q Do youknow why not? 8 A Tothe best of my knowledge, no. ;
7 A CEC, as the general partner, you know, 7 Q Have any of the ECP funds" term bieen extended? i
8  ‘endeavors to comply with its general disclosure 8 A Yes. !
9  obligations and comply in good faith and full credit — 9 Q Which funds?
10 good faith and full credit ~ in good faith withthe 10 A Series —and this is to the best of my 5
11 agreements. Andso, 1o my understanding, if that was 11 knowledge - Series A, B, C, TEP, E, Hand | believe Las :
12 needed, then we would have done that and, if it wasn't 12 well
13 needed, thenwe didn'tdo it 13 Q Anddoyou know the reason for the extension of
14 Q Did the issue of getting limited partner 14 the terms of those partnership?
15 consentever come up? 15 A Dolknow—
16 A Itwas raised by one investor’s counsel. 16 MR. SHERMAN: Objection. The reason, vague.
17 Q Which investor was that? 17 Why people signed? The reason it was requested?
18 A [ItwasaFred Langley. 18 BY MR. DANIALYPOUR:
19 MR. SHERMAN: To this documemt? 19 Q Deoyou know why the general parinersought to
20 THE WITNESS: Do you mean < sorry about that. {20 extend the term of those partnerships?
21 Doyoumean specifically for Serfes A ordoyoumeanif |21 A Yes. Tothe best of my knowledge, we were
22 thisevercame up in all of Clean Energy Capital? 22 coming up to the end of the time period of the funds and
23 BY MR. DANIALYPOUR: 23 it would be a position where you would kind of be forced ﬁ
24 Q @wasspeaking about just this amendment, 24 toconsider a sale option. And currently the U.S. isin !
25  Exhibit 105, 25  adrought where we have seen valuations for ethanol
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Page 66 Page 68|
1 A No,sir. 1 _your,you know, role as chief compliance officer to,
2 BY MR. HINSON: 2 declde, whether someone's disciplinary history should be |
3 Q Did you ns the CCO play any role in the 3 disclosed or should not be disclosed? i
4  decislon to Include or not include that Informatlon In B A Ibelieve, 0s CCO, that - | take the leed from H
S the PPMs? 5  discussions thet have been made and then from legal that, i
6 MR. SHERMAN: You mean for an open fund when 6 aslmentioned, I'm nol an attomey and we looked to them '
7 shewas the CCO? 7  foradvice. And this is the way -- this is what was done !
8 MR. HINSON: That is correcL. 8  atthetime, and that has been vetted out and thisis | ;
9 THE WITNESS: It was not my - I'm somy, Ryan, 9  what ] believe. .
10  mydecision in my role? Can you repeat the question? 10, Q Okay,soyou mentioned, you know, attorncysand |
11 BY MR. HINSON: 11 gdvice. Sol have to sk you, what did your legal :il
12 Q Yes. During the time In which you were the 12 counsel tell you? i
13 chief complinnce officer, for those funds that werestill | 13 MR. SHERMAN: Well, I'm going 1o object, fl
14 open to new Investors at that time, did you play any role | 14 at ;mey-cliem privilege. . v!
15  in the decislon to elther Include or not include those 15 MR. DANIALYPOUR: Are you instructing her not x
16  prior disciplinary historles? 16 toanswer?
11 A My role was probably just asking for legal 17 MR. SHERMAN: Well, | am. But also | want to ;
18  advice. Probably. 1don't recall right at the moment. 18 makeclear tha -- just so we don't get into an argument E
19 BY MR. DANIALYPOUR: 19 onit, like moke sure that il you had a specilic i
20 Q Okay, } Just want to sort of make clenr that we 20 conversation or if you're Inlking about whai you know. %
21 want to —we're irying to find out what youactusllyde |21 Becouse ' not clear, ot least from her testimony, i
22 recall, Okay? 22 'whether or not she’s lalking about a personal ;
23 A Okay. 23 conversation she had with outside counsel, or if she's |
24 MR. SHERMAN: Don't guess. 24 justsaying what she heard from somebody else.
25 BY MR. DANIALYPOUR: 25 So, befone we get into an argument about
Page 67 Page 63/
1 Q Ifit's something that, you know, you think 1 whether 1o instruct not to answer, because we've had some F'
2 probably happened, don't want to know that, reslly, 2 1issues with whether it's her own personal knowledge or | ;
3 | becanse— 3 not, I just want to make sure [ understand what she's i
4 MR. SHERMAN: If you don't remember, just say, 4 testifyin b
5  Idon% recall. Becouse then it gets confusing because 5 THE WITNESS: Right, 1 do not have .1 was not :
6  then he doesa't know if you really knew it or not or &  the person having the conversation wilh fegal.
7 remember it or nol 7 BY MR. HINSON:
8 THE WITNESS: Okay. Okay. [ don't remember. 8 Q Whowould?
9 BY MR. DANIALYPOUR: 9 A I'msure that it would have been Mr. Britienham
10 Q Do you have a personal view as to whether 10 speaking with them. But Y'm not going to guess. I'm
11 Schwendiman's SEC history sheuld hove been disclosed? | 11 just going to say | was not the one having the
12 A 1 'wouldn't have a personal opinion an that, 12 discussion.
13 That would be-- legal would be the one that would be -- 13 Q Do you consider it part of the chief compliance
14  I'mnotan anomey. 14  officer’s role to have discussions with outside legal :
15 BY MR. HINSON: 15  counsel when it Involves a compliance matter?
16 Q But you ore the chicl compliance officer. 16 A Yes
17 A That is correct, 17 Q Then why would you not be included in those
18 Q Sodo you have a professional opinlon? 18  conversations?
19 A Todoy? Sitting here today? 19 A Right sitting here today, I do not remember
20 Q Sure. 20 having a conversation with legal when we were putting
21 A Or, you know, when we had the funds open? 21 topether those LP agreements for those particular series. 3
22 Q Sitting here today. 22 Q Solsit possilile that you did have
23 A Okay. | couldn't pive you an answer. 23 conversations with outside legal counsel? i
24 BY MR. DANIALYPOUR: 24 A | can't guess, Ryan. [do not remember. 1
25 Q Do you see that ns something that is within 25 BY MR. DANIALYPOUR: l;
8 (Pages 66 to 69)
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Page 150 Page 152 ;
1 our GP, that the ~{et we think of someof the other 1 understanding of what you guys are doing, 5
. 2 itemsonthere. Fbelieve’it also has something to do 2 THE WITNESS: Right. Well, generlly what J
é@\ 3 with thesecurities. 3 we'redoing is we're reviewing our compliance manual to f g
4 Q Would it help you if | showed you a copy of the 4 besure thatwe are following, you know, all of the §
5  complinnce manual? 5 rules. And because it'salso the time that the ADV is i
6 A Sure, thank you, 6 revamped, so that's why we're making sure that we're 4
? {SEC Exhibit No, 55 was 7 following all the rules on it and we're reviewing our 5
8 referred 10.) 8  compliance manual, {
g BY MR. DANIALYPOUR: 9 BY MR. DANIALYPOUR: !
10 Q don't bave the most recent compliance manual 1o Q Okay, so just to the best of your knowledge, H
11 rightnow but P'm handing you what has p&'cﬁous!y been | 11 sitting here right now, you mentioned something about
12 marked as Exhibit 55.. Do you recognize whot has 12 likeaudited financial sintements?
13 previously been marked as Exhibit 557 13 A Thatis correct. i
14 A Yes, Ido 14 Q Okay, so—and I wish | had the most current h
15 Q Whatisit? 15 complisnce manual in frent of you but I don't think 1
18 A This was the compliance manual from March of 18 everreceived it from Clean Energy Capital: I'm not sure
17 2010. 17 ifitwas one of our requests,
18 Q Have therules relating to or the firm's 18 So-what can you tell- me thot you remember about
19 proccdures relating to custody changed since then? 19 what Clenn Encrgy Capltal Is doing to comply with the |}
20 A Twould haveto review it. T don'treally 20 custody rofe? IF
21 pecall from 2000, 1 wasn't the CCO rightat that fime. 21 MR, SHERMAN: You mean today?
22 ButPd be happy to go through this with you, 22 MR. DANIALYPOUR: Today. ;
23 Q Okay, well, Jet's turn to the section on 23 THE WITNESS: Today, we are providing the 1
4 custedy, if you don't mind, and maybe that will refresh | 29 audited financials to our investors and we're trying to :
25 yourrecollection whether i it"s the corrent costody 25  keep itin thearea of the 120 days, [understand thay i
Page 151 Page 153 %
1 rulethat Clean Energy Capital currently has In place. 1 isoneof thenlings. %
2 Solscelton page 9 but feel free to point out some 2 BY MR. DANIALYPOUR: ;
3 other scction, 3 Q Hns Clean Energy Capital ever had an internal l:
4 A Um-humm, 4 controlreport preparcd by an auditor? E
5 Q Okay, do you know Jf that's the current custody 5 A What type of internal control report? ;
6  ruleln place s of right now, what's shown on Exhibit 6 Q Any. Any kind of Intérnal control report. H
7 S5,page®? 7 MR. SHERMAN: To the extent you know. {
& MR. SHERMAN: Are youasking her if she knows 8 THE WITNESS: Ldon't recall. i
9 whetherthe curent custody rules, the legal custody rule 9 BY MR. DANIALYPOUR: f
10 isthis custody rule? . 10 Q Okay, has a surprise examination ever heen {
11 MR, DANIALYPOUR: No, the current custodyrule 11 conducted by an auditor? {
12 inthe most current complinnce manual, because | don't 12 A No. ;
13 havethat . 13 Q Andis the auditor that Clean Energy Capital
14 THE WITNESS: Okay. ’ 14 currently has registered with the PCAOB?
15 MR.SHERMAN: Do you know off hand, basically? 15 A Thatis something that we're fooking into right
16  Doyourecall ifthisis — 16 now.
11 THE WITNESS: 1 don't recall right at this time 17 Q Sols that a no?
18 ifthis is exactly what's in my current compliance ™, 18 A 1 1Ibelieve that he is not, and this is why
19 manuoh 19 weare pursuing this Aightnow. 1
20 BY MR. DANIALYPOUR: 20 Q Okay, when your say you are pursulng this, how :
21 Q Soyousald thot legal Is looking into, you 21 greyou pursuing that? [;
22 know, compliance with the custody rule. Butwintcanyon | 22 A With our legal counsel,

f’@ 23 il menboutthat? 23 Q Todowhat? I'msorry. Because I'masking H
24 MR. SHERMAN: Without getting into attomey- 24 whether the auditors — g
25 __clicnt privilege, but you can talk about generally your 25 A Right, right. But weare m'icwingﬁxis and L

e
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From: Aegis 1. Frumento

To: Longo, Amy; Stephanie Korenman

Ce: Dean, Lynn M.; Danialypour, Payam
Subject: RE: SEC v. CEC - request re: depositions
Date: Wednesday, July 02, 2014 3:30:12 PM

Amy, sorry for the delay in getting back to you. We would not consent to the taking of these
depositions, given the time constraints and the fair clarity of the nature of their testimony from the
Answer and the depositions already had.

Thanks,
Aegis

ﬁis J. Frumento

From: Longo, Amy [mailto:LongoA@SEC.GOV]
Sent: Wednesday, July 02, 2014 1:34 PM

To: Aegis J. Frumento; Stephanie Korenman

Cc: Dean, Lynn M.; Danialypour, Payam

Subject: RE: SEC v. CEC - request re: depositions

Aegis and Stephanie, We plan to file our request for this testimony tomorrow; please let us know
sometime today how to reflect your response to our request, whether opposed, unopposed, or as yet
undecided. Thanks.

Amy Jane Longo, Senior Trial Counsel

Division of Enforcement

U.S. Securities & Exchange Commission

5670 Wilshire Blvd,, 11th fi., LA, CA 90036 t. 323,965,3835 f. 323.965.3812 longoa@sec.gov

----- Original Message-----
From: Longo, Amy
Sent: Thursday, June 26, 2014 3:52 PM

To: (N S<oaric orenman [
Cc: Dean, Lynn M.; Danialypour, Payam

Subject: SEC v. CEC - request re: depositions

Aegis and Stephanie,

We wanted to advise you that the Division plans to request a pretrial subpoena for Ms. Grindon's
deposition, as well as a pretrial subpoena in order to re-examine Mr. Brittenham as to any advice of
counsel Respondents received. In connection with our anticipated request, please advise whether
Respondents would object to the subpoenas or whether we may reflect that our request is unopposed.
We plan to seek to take the depositions the week of July 14th, subject to the availability of the
witnesses and counsel. If you have any questions or require further information about our request in
order to respond, please let us know and we are available to discuss.

Thanks,

Amy

Amy Jane Longo, Senior Trial Counsel
Division of Enforcement
U.S. Securities & Exchange Commission



5670 Wilshire Bivd., 11th fl., LA, CA 90036
t. 323.965.3835
f. 323.965.3812
longoa@sec.gov
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

ADMINISTRATIVE PROCEEDINGS RULINGS
Release No. 730/ November 2, 2012

ADMINISTRATIVE PROCEEDING
File No. 3-14862

In the Matter of
ORDER ON EVIDENTIARY ISSUE

MIGUEL A. FERRER and
CARLOS J. ORTIZ

The Securities and Exchange Commission (Commission) issued an Order Instituting
Administrative and Cease-and-Desist Proceedings on May 1, 2012. I held nine days of hearing
between October 9 and 19, 2012, in San Juan, Puerto Rico. The hearing scheduled to resume on
October 29, 2012, in Washington, D.C., has been postponed because of Hurricane Sandy. At the
hearing on October 11, 2012, the Division of Enforcement (Division) objected to a question
posed to Carlos J. Ortiz (Ortiz) by his counsel as to whether the document that Ortiz used in
making a presentation, and the underlying policy described in the document, were reviewed by
UBS Financial Services Inc. of Puerto Rico’s (UBS) Legal and Compliance Departments. Tr.
720. According to the Division:

During the investigation of this matter UBS asserted privilege and refused to allow
us to question any witness about any matter involving - - I let this go a little bit
yesterday - - involving their lawyer’s review of documents or comments on any
documents. And now Mr. Ortiz’s counsel is attempting to introduce comments or
reference to Legal’s review of things. I think it’s inappropriate. Tr. 720.

Ortiz’s counsel responded that: (1) Ortiz has no power to assert or waive UBS’s attorney-client
privilege and has not asked UBS to do so; and (2) the evidence is not being used to show that
UBS’s Legal counsel approved the documents, but rather to show that Ortiz checked with Legal
and Compliance to refute the Division’s expected claim that Ortiz was negligent. Tr. 721-22.
UBS is Ortiz’s employer and is providing him with legal counsel. Tr. 725. I sustained the
Division’s motion to strike Ortiz’s answer and sustained several similar objections during Ortiz
and Miguel A. Ferrer’s (Ferrer) testimony; I also allowed Respondents’ counsel to make offers of
proof of the material sought to be introduced. Tr. 732-33, 1486; 17 C.F.R. § 201.321. After
some on-the-record discussion on October 15, 2012, it was decided that the Division should make
a filing to support its position that during the investigation it was not allowed to question



witnesses about their communications with lawyers, and that Respondents would submit offers of
proof. Tr. 1071-77.

On October 23, 2012, the Division sent me a Submission in Support of Its Objection to
Respondents’ Testimony on Consulting with Legal Department (Division Support), with
Exhibits 1-3. Exhibit 1 contains about twenty transcript references involving four witnesses,
including Ortiz, where the Division claims UBS lawyers would not let witnesses answer
questions about discussions with lawyers. Exhibit 2 cites about fifteen situations where the
Division, in response to UBS’s regular warnings, told witnesses to exclude discussions with
lawyers from their answers. Exhibit 3 contains about eight letters between the Division and UBS
counsel addressing UBS’s exercise of privilege.

The Division’s position is that it “was prevented on several occasions from inquiring into
matters involving discussions with lawyers,” during the investigation; therefore, witnesses
should not be allowed to testify “about consulting with UBS’ legal department.” Division
Support at 1.

On October 26, 2012, Ortiz submitted his Offer of Proof Regarding Consultations with
Counsel (Ortiz Offer of Proof) with Exhibits A-E. Ortiz argues that the Division Support
Exhibits 1 and 2 are irrelevant and Division Support Exhibit 1 shows the Division was allowed
to ask questions about non-privileged communications and UBS “merely objected to questions
regarding the substance of witnesses’ discussions with lawyers.” Ortiz Offer of Proof at 3, 5.
Ortiz maintains that he is not asserting a reliance-on-counsel defense but that he should have the
opportunity to defend himself by showing that before he made any kind of statement or
presentation concerning the securities that are the subject of this proceeding he had the
underlying information checked by the Legal Department. Tr. 724.

On October 26, 2012, Ferrer submitted a Submission in Support of Offer of Proof and
Joinder to Respondent Carlos J. Ortiz’s Offer of Proof Regarding Consultations with Counsel
(Ferrer Support), with Exhibits A and B. Ferrer cites to his investigative testimony on December
16, 2009, and James Price on February 23, 2010, as additional material supporting Ortiz’s claim
that the Division was permitted to explore the circumstances surrounding consultations that
Ferrer and Ortiz had with counsel. Ferrer requests that his answer at the hearing on October 16,
2012, Tr. 125, lines 7-13, should be allowed to stand or, alternatively, that counsel’s offer of
proof at Tr. 125, lines 14-22, be accepted as evidence in the proceeding. Ferrer Support at 2.

Ruling

Rule 320 of the Commission’s Rules of Practice, which allows the admission of relevant,
material, and not unduly repetitious evidence, does not prohibit unfairly prejudicial evidence.
Other knowledgeable authorities take a different position. The Financial Industry Regulatory
Authority (FINRA) provides for the exclusion of evidence that is “unduly prejudicial.” FINRA
Rule 9263(a). “Undue prejudice” is defined as “The harm resulting from a fact-trier’s being
exposed to evidence that is persuasive but inadmissible (such as evidence of prior criminal
conduct) or that so arouses the emotions that calm and logical reasoning is abandoned.” Black’s
Law Dictionary 1198 (7th ed. 1999). And, perhaps more significantly, Rule 401 of the Federal
Rules of Evidence provides that:




The court may exclude relevant evidence if its probative value is substantially
outweighed by a danger of one or more of the following: unfair prejudice,
confusing the issues, misleading the jury, undue delay, wasting time, or
needlessly presenting cumulative evidence.

“Situations in this area call for balancing the probative value of and need for the evidence against
the harm likely to result from its admission,” and “‘Unfair prejudice’ within its context means an
undue tendency to suggest decision on an improper basis, commonly, though not necessarily, an
emotional one.” Fed. R. Evid. 403, Advisory Committee Notes 2012, Revised Edition, West.

Respondents seek to use evidence of UBS’s Legal Department’s involvement or
participation in the matters at issue as part of their defense. My concern is that if the Division
was not allowed to explore the Legal Department’s involvement because of objections by UBS
counsel based on an undue exercise of the attorney-client privilege during the investigation, it
would be unduly prejudicial for Respondents to use as a defense what the Division was not
allowed to investigate. The attorney-client privilege is the “client’s right to refuse to disclose
and to prevent any other person from disclosing confidential communications between the client
and the attorney.” Black’s Law Dictionary 1215 (7th ed. 1999).

Witnesses answered some questions about involvement with the Legal Department
without objection during the investigation and the hearing. Division Support Exhibit 1, October
26, 2009, at Tr. 408-09; Ferrer Support at 1-2. There are other situations where there was simply
dialogue over privilege. Division Support at Exhibit 1, June 22, 2010, Tr. 35-37. And there are
situations where the attorney-client privilege was simply stated or appropriately invoked.
Division Support Exhibit 1, October 8, 2009, Tr. 17; October 26, 2009, Tr. 239, 389; February
22,2010, Tr. 74, 92. None of these situations are problematic.

The Division does, however, identify problems. For example, Ortiz interprets Division
Support Exhibit 1, October 8, 2009, Tr. 190-92, as showing that “UBS expressly instructed Ortiz
that he could testify to the fact that he conferred with persons in the Legal department, when he
conferred, and with which lawyers.” Ortiz Offer of Proof at 4. I read the material as showing
that UBS effectively squelched the line of interrogation. UBS only allowed Ortiz to describe
what was discussed on a phone call “if there were no lawyers involved.” Tr. 190. After a lot of
back and forth among UBS lawyers, they permitted the Division to ask “just who [was on that
call], not what was said, just who.” Division Tr. 191-92. UBS established there were two
lawyers on the phone call and the Division stopped asking questions. Tr. 192.

Division Support Exhibit 1, October 8, 2009, Tr. 206, lines 16-19, shows a brief
discussion of a document that required consultation before it was used with the witness because
it “has a lawyer[’s name] on it.” At Division Support Exhibit 1, October 26, 2009, Tr. 368, lines
2-11, the Division struck use of an exhibit because UBS was concerned that an e-mail used to

! The Commission’s case law is that the Federal Rules of Evidence do not govern Commission
proceedings, however, they are often used as a reference point.



question the witness was “possibly privileged and as Counsel would agree, if it was produced, it
was an inadvertent production.” At Division Support Exhibit 1, February 22, 2010, Tr. 80, lines
22-24, a witness was cautioned “not to testify about the substance of what was discussed at that
meeting,” because one of the participants was an attorney. At Division Support Exhibit 1,
February 22, 2010, Tr. 84, lines 14-15, a witness was instructed not to answer anything related to
the substance of a call “to the extent there were lawyers present on the call.”

At Division Support Exhibit 1, February 22, 2010, Tr. 87, line 2, UBS counsel advised
the witness to exclude whatever he learned from conversations with UBS lawyers in answering
the questions. After which, the witness’s response to the question of how he had come to learn
of an inventory limit on the desk trading of the closed-end funds was “I don’t have a specific
recollection of conversations or parsed conversations with whether an attorney was there or
wasn’t there.” At Division Support Exhibit 1, February 22, 2010, Tr. 121, a witness was asked
what caused his efforts at changing customer disclosure and was cut off and told not to testify by
UBS counsel when he began his answer with “My legal colleagues had asked me —” It appears
that the same witness was not allowed to testify about conversations in which Ortiz participated
because there may have been lawyers on the phone. Division Support Exhibit 1, February 22,
2010, Tr. 175-76. When asked if he was aware that investor conferences were held in Puerto
Rico, a question without any confidential ramifications, the witness was warned that “Other than
what you may have discussed with counsel.” Division Support Exhibit 1, February 22, 2010, Tr.
197.

My review of the Division Support shows that UBS counsel, on occasion, over-zealously
invoked the attorney-client privilege to prevent the Division from exploring how and to what
extent UBS’s Legal Department participated in the events at issue. While Ortiz and Ferrer are
not making a technical reliance-on-counsel defense, they are attempting to defend themselves by
showing that the UBS Legal Department reviewed and presumably approved materials. The
Division has the burden of showing that the allegations in the OIP are true by a preponderance of
the evidence. Steadman v. SEC, 450 U.S. 91, 101-02 (1981). The testimony that Respondents
want in the record could have considerable probative weight. Since UBS prevented the Division
from investigating the Legal Department’s involvement in these issues, the Division is unfairly
prejudiced if Respondents are allowed to show they consulted UBS’s Legal Department and it
allowed or approved use of the materials, which are the bases of the allegations.

On these facts, the unfairly prejudice standard is a valid consideration in determining
admissibility as part of conducting a fair, impartial hearing. 17 C.F.R. §§ 201.111, .300. For
these reasons, I sustain the Division’s objections to questions about clearance of material by
UBS’s Legal Department. I will not use that material in making a decision. Respondents may
make offers of proof so that the material is available in the event that others that may examine
these issues later in the process may decide to use the material in making a decision. 17 C.F.R. §
201.321.

Brenda P. Murray
Chief Administrative Law Judge



